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Congress, accompanied by Dorothy Schrader and Eric Schwartz; and (2)
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record by Broadcast Music, Inc.; Jacqueline Byrd (widow of songwriter
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COPYRIGHT RENEWAL PROVISIONS

WEDNESDAY, JUNE 12, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
SUBCOMMITTEE ON PATENTS, COPYRIGHTS AND TRADEMARKS,
Washington, DC.

The subcommittee met, pursuant to recess, at 3;20 p.m,, in room
226, Dirksen Senate Office Building, Hon. Dennis Deconcini (chair-
man of the subcommittee) presiding.

Also present: Senators Hatch and Grassley.

OPENING STATEMENT OF HON. DENNIS DeCONCINL A U.S,
SENATOR FROM THE STATE OF ARIZONA

Senator DeConcini. The committee will please come to order.
Those who care to converse will please step outside. Qur witnesses,
Mr. Lane and Mr. Oman, can come forward. Please take your seats,
and anybody you want to be with you.

We will now examine a pro to restore a measure of equity
and fairness to the copyright law. S. 756 will amend the registra-
tion renewal provision, a complicated and highly technical require-
ment of the copyright law.

Ul;d%? csurrent law, aut{xors who;e works l:lre created aﬁ:{e Janu-
ary 1, , receive a single term of copyright protection, e ndmg‘
for the life of the author, plus 50 years. But, authors of pre-197
work are only entitled to a 28-year term of protection, and must
file a registration renewal with the copyright office to receive an
additional 47-year term of protection for their work. 8. 756 will
automatically grant an additional, 47-year term of copyright pro-
wctt;:tixl for these pre-1978 works and make registration renewal vol-
untarily.

The present renewal requirement has caused an untold number
of authors to accidentally forfeit comt protection for their
work. The co uences are felt most w less noted authors
of minor works. These works often supply a valuable source, some-
times the sole source, of income for authors and their families. Un-
fortunately, through inadvertence or neglect, authors, their fami-
lies or agents fail to file timely renewal registrations and the works
fe 11 irretrievably into the public domain. t is why this legisla-
tion has been described by many in the copyright community as “a
widows and orphans” bill.

Critics ma e that this bill will limit the public’s access to
creative works; it will diminish the public domain. But the
public domain should not be enlarged because of an author’s error
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in recordkeeping or any other innocent failure to comply with
overly technical requirements of the copyright law.

All of the works that are affected by this bill, in some way,
enrich our culture, Their creators do not want to withhold them
from the public. They simply want to retain rights enjoyed by au-
thors of more recent works and enjoy the full benefits of their in-
vestment of time and creative skills.

This bill is supported by writers, filmmakers, publishers, and
most other members of the American creative community.

Our witnesses today are Mr. Ralph Oman, the Register of Copy-
rights, and Mr. Burton Lane, a songwriter who is appearing on
behalf of the American Society of Composers, Authors, and Pub-
lishers. We attempted to find some opponents to this bill to testify
today. We sent up every signal and we couldn’t find any. So maﬁrbe
one of you want to tell us why nobody is against this bill, as well as
why we should be for it.

Mr. Oman, welcome.

[The prepared statement of Senator DeConcini and a copy of S.
756 follow:)

b
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STATEMENT OF SENATOR DECONCINI ON S. 756
HEARING OF JUNE 12, 1991
BEFORE THE SUBCOMMITTEE ON PATENTS, COPYRIGHTS AND TRADEMARKS

WE WILL NOW EXAMINE A PROPOSAL TO RESTORE A MEASURE OF
EQUITY AND FAIRNESS TO THE COPYRIGHT LAW. S. 756, WHICH SENATOR
HATCH AND I INTRODUCED ON MARCH 21, AND WHICH SENATOR LEAHY HAS
COSPONSORED, WILL AMEND THE COPYRIGHT REGISTRATION RENEWAL
PROVISION.

THIS BILL WILL MODIFY A COMPLICATED AND HIGHLY TECHNICAL
REQUIREMENT OF THE COPYRIGHT LAW. THE PRESENT REQUIREMENT HAS
CAUSED AN UNTOLD NUMBER OF WRITERS, FILMMAKERS, SONGWRITERS,
POETS AND OTHER ARTISTS TO ACCIDENTALLY FORFEIT COPYRIGHT
PROTECTION FOR THEIR WORK.

UNDER CURRENT LAW, AUTHORS WHOSE WORKS ARE CREATED AFTER
JANUARY 1, 1978, RECEIVE A SINGLE TERM OF COPYRIGHT PROTECTION
EXTENDING FOR THE LIFE OF THE AUTHOR PLUS 50 YEARS. 1IN CONTRAST,
AUTHORS OF PRE-1978 WORKS ARE ONLY ENTITLED TO A 28 YEAR TERM OF
PROTECTION, AND MUST FILE A REGISTRATION RENEWAL WITH THE
COPYRIGHT OFFICE TO RECEIVE AN ADDITIONAL, 47 YEAR TERM OF
PROTECTION FOR THEIR WORK. S. 756 WILL ELIMINATE THIS
DISTINCTION BY AUTOMATICALLY GRANTING AN ADDITIONAL, 47 YEAR TERM
OF COPYRIGHT PROTECTION FOR WORKS CREATED BEFORE JANUARY 1, 1978,
AND MAKE REGISTRATION RENEWAL VOLUNTARY.

AMONG THE WORKS THAT HAVE LOST PROTECTION BECAUSE OF THE
RENEWAL REQUIREMENT HAVE BEEN SOME AMERICAN CLASSICS. JAMES
STEWART GRACES THE TELEVISION SCREENS OF MILLIONS OF AMERICAN
HOMES EVERY CHRISTMAS SEASON IN IT'S A WONDERFUL LIFE. BUT AN
ERROR IN COMPLYING WITH THE COPYRIGHT RENEWAL REQUIREMENT CAUSED
PRANK CAPRA, THE MAKER OF THAT BELOVED MOVIE, TO LOSE ALL RIGHTS
TO IT. THE FILES OF THE COPYRIGHT OFFICE ARE FILLED WITH OTHER
TITLES THAT HAVE ALSQO LOST PROTECTION IN THE PAST BECAUSE OF THE
REQUIREMENT: SHORT STORIES BY EARNEST HEMINGWAY AND F. SCOTT
FITZGERALD, PLAYS BY EUGENE O'NEILL, AND OTHER IMPORTANT WORKS .

TODAY, HOWEVER, THE EPFECTS OF THE CURRENT COPYRIGHT RENEWAL
PROVISION ARE PELT MOST HARSHLY BY LESS NOTED AUTHORS OF MINOR
WORKS. THESE WORKS OFTEN SUPPLY A VALUABLE SOURCE, SOMETIMES THE
SOLE SOURCE OF INCOME FOR AUTHORS AND THEIR FAMILIES.
UNFORTUNATELY, THROUGH INADVERTENCE OR NEGLECT, AUTHORS, THEIR
FAMILIES OR AGENTS FAIL TO FILE TIMELY RENEWAL REGISTRATIONS, AND
THE WORKS FALL IRRETRIEVABLY INTO THE PUBLIC DOMAIN.

THAT IS WHY THIS LEGISLATION HAS BEEN DESCRIBED BY MANY IN
THE COPYRIGHT COMMUNITY AS A ~WIDOWS AND ORPHANS" BILL. IT WILL
BENEFIT THOSE AUTHORS AND THEIR FAMILIES WHO LACK THE
SOPHMISTICATED RESOURCES -- THE SERVICES OF LAWYERS, AGENTS AND
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PUBLISHING HOUSES —- THAT MORE NOTED CREATIVE TALENTS CAN HIRE TO
HELP THEM NAVIGATE THE INTRICATE REQUIREMENTS OF THE LAW. DURING
THE DEBATE ON GENERAL REVISION OF THE LAW IN 1976, CONGRESS
RECOGNIZED THAT THE RENEWAL REQUIREMENT WAS A COMPLICATED
FORMALITY AND DISCARDED IT ALONG WITH MANY OTHER PORMALITIES IN
THE OLD LAW. HOWEVER, IT WAS RETAINED FOR WORKS CREATED BEFORE
THE EFFECTIVE DATE OF THE NEW LAW. AT THE TIME, CONGRESS WAS
CONCERNED THAT GRANTING A SINGLE TERN OF PROTECTION TO THESE
WORKS COULD IMPAIR EXISTING EXPECTANCIES OR CONTRACT INTERESTS,
AND DRAFTING LANGUAGE THAT WOULD ADDRESS THIS CONCERN WOULD HAVE
DELAYED PASSAGE OF THE REVISION BILL, A BILL THAT WAS MANY YEARS
IN THE MAKING.

EXPERIENCE MAS SHOWN THAT THE RENEWAL REQUIREMENT FOR FRE-
1978 WORKS HAS MAD LITTLE EFFECT OP ANY KIND ON EXISTING
EXPECTANCIES AND CONTRACT INTERESTS. INSTEAD, THE COPYRIGHT
OFFICE, BOOK AND MUSIC PUBLISHERS, AUTHORS, FILMMAKERS AND OTHER
COPYRIGHT ORGANIZATIONS HAVE CRITICIZED THE REGISTRATION RENEWAL
PROVISION FOR BEING BURDENSOME AND UNFAIR TO THOUSANDS OF
COPYRIGHT HOLDERS AND THEIR HEIRS.

T0 BE SURE, THERE IS SOME VALUE TO A REGISTRATION RENEWAL
SYSTEM: 1T PROVIDES A USEFUL PUBLIC RECORD FOR USERS OF
COPYRIGHTED MATERIAL TO SURVEY SO THEY MAY LOCATE THE COPYRIGHT
HOLDER AND ARRANGE TO LICENSE A WORK, OR DETERMINE WHEN
COPYRIGHTED MATERIAL FALLS INTO THE PUBLIC DOMAIN. THAT IS WHY
S. 756 OFFERS INCENTIVES TO AUTHORS, COMPOSERS, AND OTHER ARTISTS

TO CONTINUE TO VOLUNTARILY RENEW THEIR COFYRIGHT IN A TIMELY
MANNER, WHILE IT ELIMINATES THE HARSH CONSEQUENCES OF FAILING TO

RENEW. REGISTRATION RENEWAL ENTITLES THE AUTHOR TO PRIMA FACIE
EVIDENCE OF THE VALIDITY OF THE COPYRIGHT, AND GREATER CONTROL,
IN THE RENEWAL TERM, OF THE USE OF DERIVATIVE WORKS WHICH THE
COPYRIGHT HOLDER AUTHORIZED TO BE MADE IN THE FIRST TERM.

THE AUTOMATIC RENEWAL PROVISIONS WILL APPLY ONLY TO THOSE
WORKRS THAT ARE STILL IN THEIR PIRST, 28-YEAR TERM OF PROTECTION
ON THE DATE THIS BILL BECOMES LAW. IF ENACTED THIS YEAR, THE
BILL WILL PROTECT WORKS COPYRIGHTED BETWEEN 1963 AND DECEMBER 31,
1978. IT WILL NOT RESTORE PROTECTION TO WORKS THAT HAVE ALREADY
FALLEN INTO THE PUBLIC DOMAIN, NOR WILL IT EXTEND THE TERM OF
PROTECTION TO QUALIFYING WORKS BEYOND WHAT THEY ARE ALREADY
ENTITLED TO RECEIVE.

CRITICS MAY ARGUE THAT THIS BILL WILL LIMIT THE PUBLIC'S
ACCESS TO CREATIVE WORKS; THAT IT WILL DIMINISH THE PUBLIC
DOMAIN. BUT THE PUBLIC DOMAIN SHOULD NOT BE ENLARGED BECAUSE OF
AN AUTHOR’'S ERROR IN RECORD-KEEPING, OR ANY OTHER INNOCENT
PAILURE TO COMPLY WITH OVERLY TECHENICAL REQUIREMENTS OF THE
COPYRIGHT LAW. ALL OF THE WORKS THAT ARE AFFECTED BY THIS BILL,



IN SOME WAY, ENRICH OUR CULTURE. THEIR CREATORS DO NOT WANT TO
WITHHOLD THEM FROM THR PUBLIC. THEY SIMPLY SANT TO RETAIN RIGHTS
ENJOYED BY AUTHORS OF NORE RECENT WORKS AND ERJOY THE FULL
BENEF1T OF THEIR INVESTMENT OF TIME AND CREATIVE SKILLS.

THIS BILL HAS MET WITH VERY LITTLE OPPOSITION. THAT IS A
TRIBUTE TO NR. RALPH ONAN, THE REGISTER OF COPYRIGHTS WHO IS
APPEARING TODAY, TO HIS STAFF AND TO MANY OTHERS WHO HAVE
PARTICIPATED IN DRAPTING THE BILL. THEY HAVE TAKEN GREAT CARE TO
CRAFT LANGUAGE THAT ADDRESSES THE CONCERNS THAT CONGRESS FIRST
VOICED DURING THE 1976 COPYRIGHT REVISION DEBATE. THEIR EFFORTS
HAVE WON ENDORSEMENTS FROM WRITERS, FILMMAKERS, AND MOST OTHER
MEMBERS OF THE AMERICAN CREATIVE COMMUNITY .

JOINING MR. OMAN AT TODAY'S HEARING IS MR. BURTON LANE, THE
COMPOSER OF "ON A CLEAR DAY YOU CAN SEB FOREVER" AND OTHER
POPULAR SONGS. MR. LANE WILL OFFER A COPYRIGHT HOLDER’S
PERSPECTIVE ON THR LEGISLATION.

THE HEARING RECORD WILL REMAIN OPEN FOR 15 DAYS TO
ACCOMODATE THE VIEWS OF OTHER INTERESTED GROUPS. WE WERE
UNSUCCESSFUL IN LOCATING OPPONENTS OF THE BILL WHO COULD ATTEND
TODAY'S HEARING, BUT THEY HAVE AGREED TO SUBMIT WRITTEN
STATEMENTS. BARBARA RINGER, THE FORMER REGISTER OF COPYRIGHTS,
WHO PLAYED A MAJOR ROLE IN DRAFTING THE 1976 GENERAL REVISION TO
THE COPYRIGHT LAW, HAS ALSO AGREED TO FURNISH A WRITTEN
STATEMENT .




1020 CONGRESS
15T SESSION . 7 56

To amend title 17, United States Code, the copyright renewal provisions,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

MARCH 21 (legislative day, FEBRUARY 6), 1991

Mr. DECONCINI {for himself and Mr. HATCH) introduced the following bill;
. which was read twice and referred to the Committee on the Judiciary

A BILL

To amend title 17, United States Code, the copyright renewal
provisions, and for other purposes.

b

Be it enacted by the Senate and House of Representa-
tives of the nited States of America in Congress assembled,
SECTION 1. COPYRIGHT RENEWAL PROVISIONS.

(a) DURATION OF COPYRIGHT: SUBSISTING COFY-
RIGHTS.—Seetion 304(a) of title 17, United States Code,
is amended to rcad as {ollows:

“(a) COPYRIGHTS IN THEIR FIRST TERM ON JANU-

ARY 1, 1978.—(1)(A) Consistent with the provisions of

V-T- T T - N ¥ R R

subparagraphs (B) and (C), any copyright, the first term

10
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of which is subsisting on January 1, 1978, shall endure
for 28 years from the date it was originally secured.

“(B) In the case of any posthumous work or of any
periodical, eyclopedic, or other composite work upon which
the copyright was originally secured by the proprietor
thereof, or of any work copyrighted by & corporate body
(otherwise than as assignee or licensce of the individual
author) or by an employer for whom such work is made
for hire, the proprictor of such eopyright shall be entitled
to a rencwal and extension of the copyright in such work
for the further term of 47 years.

“((3) In the case of any other copyrighted work, in-
cluding a contribution by an individual author to a periodi-
cal or 10 a cyclopedie or other composite work, the author
of such work, if still living, or the widow, widower, or chil-
dren of the author, if the author be not living, or if such
author, widow, widower, or children be not living, then the *
author’s exeeutors, or in the absence of a will, his or her
next of kin shall be entitied to a rencwal and extension
of the copyright in such work for a further term of 47
ycars.

“(2)(A) At the expiration of the original term of
copyright in a work specified in paragraph (1)(A) of this
subsection, the copyright shall endure for a rencwed and

o8 758 I8
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1 extended further term of 47 years which shall vest upon

2
3

V-TEE. - B N

10
11
12

14
15
16
17
18
19
20
21
22

24

the beginning of such further term—
“(i) in the proprietor of the copyright if—

“(1) an applieation to regisier a claim to
such further term shall have been made to the
Copyright Office and registered within 1 year
prior to the expiration of the original term of
copyright; or

“(11) no such application is made and reg-
istered; and
“(ii) in the person or entity that was the propri-

etor of the copyright on the last day of the original

term of eopyright.

*(13) At the expiration of the original term of ecopy-
right in a work speeified in paragraph (1{C) of this sub-
section, the copyright shall endure for a renewed and ex-
tended further term of 47 years which shall vest, upon,
the beginning of sueh further term—

“(i) in any person entitled under paragraph

(1)}(C) to the renewal and extension of the copyright,

f—

“(I) an application to register a claim to
such further term shall have been made to the

Copyright Office and registered within 1 year

«8 786 18
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1 prior to the expiration of the original term of
copyright; or
“(I1) no such application is made and reg-
istered; and

“(ii) in any person entitled under paragraph

2
3
4
5
6 (1X(C), as of the last day of the original term of
7 copyright, to such further term of 47 ycars.

8 “(3}(A) An application to register a claim to the re-
9 newed and extended term of copyright in a work may be

10 made to the Copyright Office—

11 (i) within 1 year prior to the expiration of the
12 original term of copyright by any person entitled
13 under paragraph (1) (B) or (C) to sueh further term

14 of 47 years; and

15 “(it) at any time during the renewed and ex-
16 tended term by any person in whom such further
17 term vested, under paragraph (2) (A) or (B), or
18 their suecessors or assigns, so long as the applica-
19 tion is made in the name of the vested statutory
20 claimants.

21 “(B) Such an application is not a condition of the

22 renewal and extension of the copyright in a work for a
23 further term of 47 years,
24 *(4)(A) If an application to register a claim to the

25 renewed and extended term of copyright in a work is not

8 754 18

13
\)“ * ¢




OB N D W e W N -

NNNNN»—.-—:-—.—.-—-—‘—‘H—-»—
u:.swu-—ocoo\xou-&un-c

10

5

made and registered within 1 year before the expiration
of the original term of copyright in a work, then a deriva-
tive work prepared under authority of a grant made prior
to the expiration of the original term of copyright, may
continue to be utilized under the terms of the grant during
the renewed and extended term of copyright, but this
privilege does not extend to the preparation during such
renewed and extended term of other derivative works
based upon the copyrighted work covered by such grant.

“(R) If an application to register a claim to the re-
newed and extended term of copyright in a work is made
and registered within 1 year before its expiration, the cer-
tificate of such registration shall constitute prima facie
evidence as to the validity of the copyright during its re-
newed anu extended term and of the facts stated in the
certificate. The evidentiary weight to be accorded the cer-
tificate of a registration of a rencwed and extended term
of eopyright made thereafier shall be within the discretion
of the court.”.

(b) LrcAL ErFrect oF RENEWAL OF COPYRIGHT 1S
UNCHANGED.—The renewal and extension of a copyright
for a further term of 47 years as provided under sections
304(a) (1) and (2) of title 17, United States Code (as
amended by subsection (a) of this section) shall have the

same cffect with respect to prior grants of a transfer or

«§ 758 18
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6
license of the further term as did the renewal of a copy-
right prior to the effective date of this Act under the law
then in effect.

(c) REGISTRATION PERMISSIVE.—Section 408(a) of
title 17, United States Code, is amended to read as fol-
lows:

*(a) REGISTRATION PERMISSIVE.—AL any time dur-
ing the subsistence of the first term of copyright in any
published or unpublished work in which the copyright was
secured before January 1, 1978, and during the subsist-
ence of any copyright secured on or after that date, the
owner of copyright or of any exclusive right in the work
may obtain registration of the copyright claim by deliver-
ing to the Copyright Office the deposit specified by this
section, together with the applieation and fee specified by
sections 409 and 708. Such registration is not a condition
of copyright protection.”.

{(d) FALSE REPRESENTATION.—Seetion 506(e) of
title 17, United States Code, is amended to read as fol-
lows:

“(e) FALSE REPRESENTATION.—Any person who
knowingly makes a false representation of a material fact
in the application for copyright registration provided for
by section 409, or in the application for a8 renewal reg-

istration, or in any written statement filed in connection

8 788 IB
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7
with either application, shall be fined not more than
$2,500.”.

() CopyRiGHT OFFICE FEES.—Section 708(a)(2) of
title 17, United States Code, is amended to read as fol-
lows:

“(2) on filing each application of registration of

a claim to a renewal of a subsisting copyright under

section 304(a), including the issuance of a certificate

of registration if registration is made, $20.".

(f) ErreECTIVE DATE; COPYRIGHTS AFFECTED BY
AMENDMENT.—(1) This section shall take effect upon the
date of enactment.

(2) The provisions of this section shall apply only to
those copyrights secured between January 1, 1963 and
December 31, 1977. Copyrights secured prior to January
1, 1963 shall be governed by the provisions of section
304(a) in cffeet on the day prior to the effective date of
this Act.

SEC. 2. REPEAL OF COPYRIGHT REPORT TO CONGRESS.

Section 108(i) of title 17, United States Code, is re-
pealed.

8 758 18
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STATEMENT OF RALPH OMAN, REGISTER OF COPYRIGHTS, Ll-
BRARY OF CONGRESS, WASHINGTON, DC, ACCOMPANIED BY
DOROTHY SCHRADER, GENERAL 7 OUNSEL, U.S. COPYRIGHT
OFFICE, AND ERIC SCHWARTZ, POLICY PLANNING ADVISOR TO
THE REGISTER, U.S. COPYRIGHT OFFICE

Mr. OMAN. Thank you very much, Mr. Chairman. I'm grateful
for the opportunity to testify on S. 756.

If I could beg'm by introducing my two colleagues at the table:
Dorothy Schrader, the general counsel of the Copyright Office, and
Eric Schwartz, policy planning advisor.

Your bill, Mr. Chairman, as you said in your opening statement,
will alleviate some of the heartaches, hardships, and headaches
that bedevil authors and their families.

During the 1960’s and 1970's, Congress studied all aspects of a
copyright law in the comprehensive revision effort. These efforts
eventually culminated in the 1976 Copyright Act. During the revi-
sion process, the House and the Senate subcommittees criticized
the copyright renewal requirement. Both the House report and
Senate report pointed to the shortcomings of copyright renewal.
Both reports described the renewal as “one of the worst features of
the present copyright law.”

So, Congress decided back in 1976 to eliminate the renewal re-
quirements for all works created after 1978. But, Congress ke the
renewal copyright registration system for works copyrighted before
1978. Counting back 28 years from that point, this required authors
of all works copyrighted between 1949 and 1977 to file a renewal
application with the Copyright Office during the 28th year or face
loss of copyright protection.

Right now, we are renewing works created in 1963. Unless you
amend the law, copyright owners will have to keep renewing their
works until the year 2005. Many will continue to lose valuable
co%vrights until then because of negligence, inadvertence, or mis-
understanding of the law.

Congress retained renewals for existing copyrights because many
of the long-term contracts relied on the old m. Congress felt
that it would be unfair and immensely confusing to cut off or
change those future interests. No one at the time groposed the in-
novative solution that you have incorporated into S. 756. Your bill
permits automatic vesting of the renewal interest without in any
way disturbing the origina) stetutory scheme for vesting the renew-
al in specified persons.

The renewal problems that Congress complained about in 1976
are still with us. It is a highly technical provision, and authors
don’t understand it. It creates urcertainty, and it makes everybody
nervous. It really is, as you said, Mz, Chairman, a drop-dead provi-
sion. Once the work falls into the public domain, that's it. Nothing
you can do can recapture it. Authors, their widows or widowers,
and their children often rely on other people to manage their copy-
rights. They suffer tly when, through negligence, confusion, or
oversight, someone fails to renew. Most creative people hate petty
paperwork, and renewals serve no useful purpose.

e have two standard form letters in the Copyright Office, Mr.
Chairman. One of them related to renewal says that you have at-

49-968 0 - 92 - 2 17
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tempted to renew your work too early, and I'm sorry, we have to
return your file to you. The other most commonly used letter is the
letter that says, I'm sorry ou attempted to renew your work too
late and your work has fahien into the public domain. It’s this type
of maddening, bureaucratic requirement that drives creative people
up the wall. Your bill would eliminate that.

Renewal also has an international dimension as well, Mr. Chair-
man. Many of our trade partners have complained about the cur-
rent renewal m. They always waive this provision under our
nose at copyright and trade negotiations. It ‘futs our negotiators at
a real disadvantage. Your bill would amend the Copyright Act to
make renewal registration optional, but allow for automatic exten-
:i&?i of the copyright for the second term, even if registration is not

e.

The renewal copyright would vest in the person or persons enti-
tled in the renewal under the statute on the last day of the first
term. Earlier registration sometime during the 28th year by the
proper statutory claimant would vest the renewal copyright and su-
percede the otherwise automatic vesting of rights on the last day of
the first term.

The bill gives a few incentives that would encourage voluntary
renewal registration, and it is my view, Mr. Chairman, that most
authors would continue to use the renewal provision. The bill
would create a legal presumption of copyright validity for regis-
tered works and it would clarify the rights and derivative works
during the renewal term. If the renewal term vests automatically,
but the author registers later, the courts would still give a legal
presumption to the rights of the claimant.

The proposed statutory change would not impair contractual in-
terests in existing expectancies. Rights in the renewal term would
revert to the purchaser of contingent rights if the contingency
comes to fruition by the last day of the first term of copyright.

One of the incentives to registration provides that derivative
rights created in the first term can continue to be used in the
second term without permission from the copyright owner, where
no renewal registration has been made within 1 year before the ex-
piration of the original term. But no new derivative works could be
created in the second term without the permission of the oo&yright
owner. This provision parallels the comparable rights under the
termination provisions for post-1977 works, without overturning
the 1990 decision of the Supreme Court in the Abend case. That
case is left undisturbed by your bill.

Finally, Mr. Chairman, the bill provides for a fine up to $2,600
for any false representation in the application of copyright renewal
registrations. This will help discourage false renewal claims. The
pro amendments apply only to those works copyrighted by
publication with notice, or unpublished and registered with the
Copyright Office between 1963 and 1977. Works that are in the
ublic domain when the bill becomes law will remain in the public

omain.
S. 756 is soundly drafted, and the Copyright Office favors its en-

actment. It is compassionate legislation. It's highly technical
nature masks its human importance. Many authors and their
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widows, widowers, and children will benefit if the legislation is en-
Thank you, Mr. Chairman. I would be prepared to answer any
questions at the appropriate time.
[Mr. Oman submitted the following material:]
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SUMMARY OF
STATEMENT OF RALPH OMAN
REGISTER OF COPYRIGHTS AND
ASSOCIATE LIBRARIAN OF CONGRESS

AUTONMATIC RENEWAL

Before the Subcommittee on
Patents, Copyrights and Tradewmsrks
Senate Committee on the Judiciary

June 12, 1991

The Copyright Office supports S. 756, to amend title 17, the
copyright renmewal provisions. The bill will alleviate the hardships that
the current renewal system causes many authors and their familles.

During the revision process, Congress identified the
shortcomings of copyright remewal, describing renewal as "one of the
worst fearures of the present copyright law..." Congress decided in 1976
to sliminate the ronewal requirements for all works created afrer 1978,
and adopted a life plus fifry year term for mest works, but ratained the
renewal copyright registration system for works copyrighted before 1978.
This requires authors of works crested between 1963 and 1977 to file a
rensval application with the Copyright Office during the 28th Yyear or
face the absolute loss of protection.

However, the problems associated with renewals in 1976 still
persist, It is s highly technical provision, ir creates considerable
uncertainty in the orderly exploitation of intellectual property, it is
the subject of considerable 1litigation, and it causes authors, their
widows or widowers and children to suffer greatly when, through
negligence or omission, there |is failure to secure timely renewal
registration.

5. 756 would make remewal registration optional but allow for
automatic extension of the copyright for the second term, even if
registration {s not made. It leaves unchanged the existing law’s
determinations about who has rights to renewsl copyright. The bill
establishes important incentives to encourage voluntary renewal
registration, including a legal presumption of copyright valldity for
registered works, ordering of the rights in derivative works during the
renewal term, and, 1if the repewal term vests sutomatically but
registration is made later. evidentiary significance regarding the proper
statutory claimant.

The proposed statutory change would not impair contractual
interests in “expectancfes™ -- nor would it overturn the 1930 decision of
the Supreme Court in Stewart, v, Abend. Finally, the bill has no
retraactive effect.
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Mr. Chairman and members of the subcommittee, 1 sm Ralph Oman,
the Register of Copyrights. 1 thank you and your staff for this
opportunity to testify today on S. 756. which would amend the copyright
renewal provisions of the Copyright Act, title 17 of the United States
Code. 1 think that the bill that you, Mr. Chairman, and Senator Hatch
have introduced, will alleviate some of the unintended hardships that the
current renewal system brings ro many authors and their families.

Renewal copyright registration is now mandatory for works
copyrighted before 1978. In passing the general copyright revision bill
of 1876, Congress retained the two-term system of copyright duration for
works already under copyright protection. For pre-1978 works, unless
renewal registration s timely wmade in the Copyright Office befor:
expiration of the first term of copyright (which is the end of the
calendar year of the 28th year of protecrion), the work falls finto the
public domain. Copyright expires.

5. 756 would amend the Copyright Act to make renewal
registration optional but allow for automatic extension of the copyright
for rhe second term, even if registration is mot made . The renewal
copyright would vest in the person or persons entitled to the renewal
under the statute on the last day of the first term. Earlier
registration by the preper statutory claimant also would vest the renewal
copyright and superseds the otherwise automstic vesting of rights on the
last day of ths first term. The bill establishes other incentives to

encourage Voluntary renewal registration, including a legal presunption
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2
of copyright validity for registered works, ordering of the rights 1n
derivative works during the remewal term, and, if the renewal term vests
automatically but registration is made later, evidentiary significance

regarding the proper statutory claimant.

Copyright Renewal; BRackground

The possibility of early termination of copyright protection {f
the author fails to make timely renewal registration with the Copyright
Office is a harsh and inequitable feature of United States copyright law.
This possibiliry exists for all works which secured federal copyright
protection prior to Japuary 1, 19/8. Unless the law is amended,
copyright owners must make renewal registration until the year 2005, or
the copyright in their works will expire at the end of the calendar year
of the 28th vear of copyright.

Under the 1909 Copyright Act, the term of protection was
twenty-elght vears from first publication or registration, with the
possibilicy of a second twenty-eight vear term uPon renewsl in the last
vear of the first copyright term. twnership of the right to renew was
set under the terms of the copyright statute  Except for certain special
categories (e.g. posthusous works, composite works, and works for hire},
the author was designated as the initial owner of the renewal right or,
1€ deceased, the beneficiaries named in the statute, generally the

widower or widow snd children taking in a class. The renewal right was
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freely alienabls, and, in practice, many authors were regquired to
transfer their rtenewal interests jn order to secure agreesents to
exploit their creations.

For a variety of reasons. problems have arisen regarding the
functioning of the renewal provision. It is a highly technical prevision
which is difficult for even lawyers to understand. It creates
considerable uncertainty in the orderly exploitation of intellectual
property since it 1is inherently unclear who will pessess the right of
renewal until the renewal interest is vested by timely registration
during the last year of the first copyright term, {Transferees who
secure their renewal interest from the suthor take nothing if the author
dies before copyright renewal can be registered.) The renewal provision
has often been the subject of litigation as uncertainties have arisen
over rights in highly valuable works. Authors, their widows or widowers,
and children often rely on others to manage their copyrights. and they
suffer greatly when, through negligence or omission, timely renewal
registration is not securad.

During the 1960’s and 1970's, Congress studied all aspects of
the copyright law in the comprehensive revisfon effort: these efforts
eventually culminated in the 1976 (Copyright Act. The respective
congressional subcommittees were highly «critical of the existing
copyright renewal systes. The reports identified the shortcomings of
copyright renewal in the following terms:

One of the worst features of the present

copyright law is the provision for renewal
of copyright. A substantial burden and
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expense, this unclear and highly technical

raquiremsant results in incaleulable

amounts of unproductive work. In a number

of cases it is the cause of inadvertent and

unjust loss of copyright. Under a life-

plus 50 systen the renewal device would be

inappropriate and unnecessary.

The shortcowings of copyright renewsl, coupled with other

reasons, led Congress to abolish the system prospectively in the 1976
Copyright Act. In its place, Congress established the termination
procedure. For works that secured federal copyright protection under the
1909 Copyright Act (protection secured prior te January 1, 1978),
however, the old system generally remalns in effect. Congress retalned
the old system for subsisting copyrights because contingent rights had
been transferred for value, and it would have been unfair and {mmensely
confusing to cut off or alter those interests.Z No one at that time
proposed the innovative solution now found in 5. 756, which permits
automatic vesting of the renewal interest without disturbing in any way

the original statutory scheme for vesting the renesl in specified

persons.

Support for the Repnewal Proposal
This proposal was first brought to the attention of the

Copyright Office by former Register of Copyrights Barbara Ringer,

! H.R. Rep. No. 1476, 9th Cong. 2d Sess. 134 (1976): Sen. Rep.
No. 473, 94th Cong. 1st Sess. 117-118 (197%).

2 H.R. Rep. No. 1476, 94th Cong. 2d Sess. p. 139 (1976). It

might alsc be unconstitutfonal, as a deprivation of property without due
process.
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professor Jack Kernmochen, and Irwin Karp. We ara grateful to them for
all of their work on the legislation.

In order to asceartain the level of support for modifying the
renewal provision when the solution now fncluded In S. 756 was first
suggested, the Copyright Office sponsored an informal meeting of affected
industry uembers. Twenty-five organizations, representing authors,
copyright proprieters, publishers, guilds, educaters, and librarians,
were invited to attend. The meeting was attended by approximatsly half
of the invited organizations.

All organizations taking a posirion on the renewal proposal
supported its adoption. As might be expected, organizations sost clossly
assoclated with authors were the most enthusiastic. The representative
from BM1, for example., gave a moving sccount of past injustices whereby
performance royalties from renowned musical compositions were lost to an
impoverished widow as a result of failure to make renewal registration,
Representatives from aducation and libraries reserved their positions
pending discussions with thelr members, but they later indicated they did
not oppose sutomatic renewsal.

After the meeting. several more communications were received by
the Copyright Office. With one exception, all were supportive of the
proposal. That exception consisted of a telephone call from a person in
the business of distributing public domain motion plctures. He asserted
that there was little Interest on the part of copyright owners in
distriburing independent motion pictures of the type typically falling

{nto the public domain, and that he provides a valuable service to the
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public by discributing public domain motiou pictures.

Analysis of §. 756

§. 756 would amend the Copyright Act to provide for automatic
reneval of &ll pre-1978 works in which copyright subsists, for an
sxtended further term of 47 years.> The person or entity entirled to the
copyright in the renewal term would continue to have the option of filing
for ranewal registration within the last year of the firsc term of
copyright., In some instances registration would deternine ths person(s)
entitled to the renewal term. For example, if an suthor dies in the last
year of the first copyright term afger making renewal registration, his
or her death would have no effect on the ownership of copyright in the
second term. Any parson or company to whoms the author had assigned the
copyright would own the copyright for the second term. On the other
hand, if the suthor dies without msking timely renewal registration, the
author's statutory bensficlaries get ownership of the copyright in the
reneval term, and the person or company to whom the suthor had assigned
the rights doss not get ownership of che renewal copyright. Under the
bi1l, 1if remewal registration is not timely made, the rights in the
renewal term will vest automatically upon the beginning of the rencwal
term in the person or entity entitled by statute co claim the reneval
terz on the last day of the original term of copyright.

The proposed statutory change would not ispair contractual

3 Congressman Hughes and Congressman Moorhead introduced a
companion bill in the Houss, H.R. 2372, Title II.
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{nterasts, in "expectancies.” Rights in the renswal term would Tevart to
the purchaser of contingent rights {f the contingency comes to fruition
by the last day of the first term of copyright.

The bill encourages filing for reneval registration with the
Copyright 0ffice within the last year of the first term of copyright. If
such claim is filed and registered, the certificate of registration
constitutes prima facle evidence of the validity of the copyright during
its renewed and extended term and of the facts stated in the certificate.
An application to register a claim to the renewal term may also be cade
at any time during the renewal term as long as the claim is made in the
name(s) of the vested statutory clalmant(s). The evidenciary weight to
be accorded the certificate of registration of a renewed and e&xtended
term of copyright made after the expiration of the first term of
copyright shall be within the discretion of the court.

Filing a renewal application is not a condition of the renewal
of the :opyright in a work for a further term of 47 years.

The bill also provides that derivative works created in the
first term can continue to be used in the sacond term wirthout permission
from the copyright owner if no renewal registration has been made within
one yesr before the expiration of the original term. No mew derivative
works, however, could be creatsd in the second term without permission
from the copyright owner. This provision crestes a right to use the
derivative work that parallels the comparable right under the terminacion

provisions for post-1977 works without overturning the decision of the

Supreme Court in Stewart, et al. v, abend, 16 USPQ 24 1614 (U.S. 1990).
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Finally, the bill provides for fines of up to $2,500 for any
false representation 1in the application of copyright reneval
registrations.

The proposed amendments apply only to those works cepyrighted
by publication with notice, or unpublished and registered with the
Copyright Office between 1963 and Decamber 31, 1977. Works that ave in
the public domain when the dill becomes law will remain in the public
domain.

S. 756 is soundly drafred and carries out ths policy objectives
noted by the Chairman in introducing the bill. The Copyright Office may
suggest a few very technical improvements to the bill. For example, the
bill contains ons typographical error in section 1(a) -- page 2, line 23
should read "paragraph (1){B)." Also, under section 1(b) ("legal Effect
of Renewal of Copyright is Unchanged"), the phrase "transfer or license
of the further term" might better read ~transfer or license of the

copyright or other intersst in the further terw. "

Renewa]l Regiscration Statiscica

The Copyright Office recently gathered statistics about the
number of registration applications recelved in 1960-1962 and attempted a
comparison with the nusber of renewal applications received for that
group of registrations 28 years later. See Appendices 1-3. Under the
1509 Act a renewal application for & work published before January 1,
1978, the affective date of the 1976 Copyright Act, must be received

during the 28th year of ths first term of registration to extend
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registration for an additional 28 year term.

Classes with consistently significant levels of renswvals
fnelude books, periodicals, dramas, susical compositions and motion
pictures. At the time of the gereral revision in the 1960's, the
Copyright Office estioated that spproximately 15 percent of all works
eligible for renewal were vemewed annually. Our recent comparison of
eligible works versus actual works renewed reveals s similar patterm,
although at a somewhat ligher 20 percent average rate of renewsl.
Specifically, for 1960 vorks, the rate of renewal in 1988 is 20 percent;
for 1961 works, the 1989 reneval rate is 17 percent; and for 1962 works,
the 1990 renewal rate is 22 psrcent.

Some fluctustion may be seen in figures for the various classes
in various years. Thias is due in part to the fact that processing of
renevals and original applications are done within different time frames.
Renewals ars registered as of the date of receipt in the Office. The
statistics regarding reneval registrations are derived, howevar, from
records of renevals for vhiéh catalog entries hsve been made. The
Cataloguing Division records reflect registrations made four te six
gonths sarlier. Thus, the annual figures for originral term registration
by subject matter cannot be satched exactly with the vorks for which
renewal applicetions sre logged in the 28th year of the firsc term of
registration. Howewver, by tsking a three year sampling of registration
numbers versus timely renswal numbers, the average figures run true to
the proportion of works reneved as compared with the nusbers of those

works originally registered for copyright.
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Not surprisingly, the statisties show higher aversge reneval
rates for motion pictures and music. The rats of renewal for periodicals
is higher than might hava been oxpected. The most astounding statistics
spparently show nearly 100 percent renewal of motion pictures in esch of
the thres years analyzed. In fact, for two years, the rats excesds 100
percent. In explanation of this finding. the Copyright Office notes that
more than one renewal registration may be made for the same work of
authorship.

The Copyright Office receives renewal applications that are
known as "adverss claims” for many clasges of works, particularly motion
pictures. These are cases where more than one party claims copyright
ownership of a work. Often the conflict concerns confusion about
contractual sgreements, licensing arrangements or ipheritance rights.
The Copyright Office does not mske judgments in these matters, but rather

accepts the spplications for whatever legal valua they may have.

Conclusions of the Cepyright Office on §. 756

The Copyright Office has long had concerns about early
termination of copyright protection due to technical errers and
oversights. Congress apparently had similar sentiments when it
eliminated copyright renewal for works securing copyright for the firsc
time under ths 1976 Copyright Act. Howevar, dus to ths mmerous
contracts relating to contingent rights, Congress retained intact the

renewal systsm of the 1309 Act.
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At the time tha renswal issus was being considared in the
copyright revision process, no proposal was put forech which would have
msintained the essence of the renewal system. while, at the same time,
would have addressed the injustice of forfeiture. Numerous other
copyright issues occupled the time of the respective congressional
subcommittees. S. 756 addrosses an issue which probably should have been
dealt with at the time of revision, but, dus to the enormity of the
revision task, was not. There appesrs to be virtually universal
agrecvent that the reneval provision frequantly causes injustices. To
the knowledge of the Copyright Office, no organization has stated its
opposition to sutomatic tenewsl. The Copyright Office finds the proposal
to be meritorfous, in the public interest, and worthy of your full

support.
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AFFEERIX 1

COFTRTCRT RECISTRATIONS IN 1960 OMFARED WITE RENEEALS CATALOGCED IN 198

FISCAL -
IR SRIQINAL RRSISTRATIONE ADREEALS EERCEXTACR
Slass Sabax Taat  Bmbax

1960 A (dooks) 0,038 1988 9,128 15.2

1940 ® (pexiodicsls) ~7,%10 1958 10,037 189

1960 ¢ (lectures) s 1988 209 23.0

1960 D (drames) 2,848 1988 .20 1.8

1960 B (musio) 3,55 1988 19,833 30.3

1960 7 (meps) 1.2 1988 273 15.1

1960 G (vork of art) 3 271 1900 307 5.8

1980 H (reprod. of 2316 1988 %2 9.2
work of are)

1860 I (cechaical 768 1988 9 1.2
dravings)

1960 J {photea} 242 1988 37 6.8

1960 K (commsgzeial 11,688 1988 490 [ 9% |
priots & ladels)

19560 L &N (soriom 3,457 1989 3,586 103.7¢

pletures)
TOTAL g ;K54 w0 — 10,0(sve.)
% for fiseal yoars 1960, 1961 snd 1962 sve takem from c-.

. frem the table "Ragistraticn -
Subjsst Macter Classes for the Fiscal Years 1936-100°. Figures for fisca.
yeate 1988, 1989 and 1990 are taken fres the Copyright Office’s surcmace:
dstabase "COPIX®.

# Por further deteils sdout the staciscical bases for Appendices 1-3, s«
tsxt SUDEH et P. 8.
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FISCAL
IEAR CRIGINAL, RIQLSIRATIONE AR EERCENTACE
clasa Nmbar Xaax Rmbex

1961 A (dooks) 62,4013 1989 7.197 11.9

1961 3 (periodicals) 69,649 1989 8,499 12.2

1961 C (lecturss) 1.029 1989 108 10.3

1961 D (dxamas) 2.7682 1989 b1 13.1

1941 £ (wmsts) 63,500 1999 15,8850 .2

1961 7 (weps) 1.010 1989 38 17.2

1961 ¢ (work of art) $,5%97 1989 I 11

1961 B (repre. of 3,258 1989 n 8.3
work of art)

1041 I (technical 708 1989 L 3 0.6
drawvings)

19461 1 (photos) 788 1989 [ ] 0.8

1961 K (commsyoial 10,519 1989 122 5.9
prints & ladels)

1961 1 & M (sotiom 5,68 1989 5,549 99.9¢

pletures)
TORAL — 19,888 36,40 16.8(ave.)
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COFTRICRT SEOTSTRATIONS IN 1962 CONPARED 9ITH EEEENRLS CATALOCUID IN 1990

riscal
IEAR . CRIGISAL REGISTRATIONS RENERALS EERCRNTAGE
Elasa Smbar Xeax Muphax

1982 A (dooks) 66,578 1990 ?.967 15.0

1962 3 (periodicals) 70,316 1990 2,995 16.2

1962 € (lsctures) 873 1990 A3 5.1

1962 D {dramae) 2,813 1990 491 17.5

1962 B (music) 67,612 1990 25,774 8.1

1962 F {(wspe) 2,073 1990 310 15.0

1982 G (work of axt) §,083 19%0 569 9.4

1562 N {(sepro. of ), 728 1990 298 8.0
work of art)

1962 I {techaical 1.014 1990 [} 6.0
dravings)

1962 J (photos) $62 1990 bl 5.0

1962 K {commsrecial 10,036 1990 522 5.2
prists & labels)

1962 L & X (motion 3,641 1990 4,297 118.0*

plotures)
TOTAL 239, 502 52,299 22.2(ave.)
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Additional Questions for Ralph Oman, Register of Copyrights on S. 756,
Automatic Ranewal

Question 1.

for most categories of works, the renewal rate is low. Do you attribute
this low rate of renmual to the lexity of the law or
people consciously relinquish their intersst in the

Answer:

Both factors come into play. The complaxity of the 1aw canses a portion
of these works not to be renswed through the inadvertence of authors or their
families. In other cases, the commercial value of the work has decreased to
the point no one makes the effort to keep sufficient records to effect a
timely renewal. Although the bi11 would give both categories 47 more years,
the bill only protects & small class ¢ works--those copyrighted between
1963-1978. And it is always possible for authors to decline to assert their
rights {f they wish, but they should have the choice.

Question 2.

If we automatically renew copyright protection in a work that is of
little valoe to its author, won’t this have a chilling effect on the use of
works that were intentionally allowed to fall into the public domain?

Answer:

Most works of value are renewed teday, so we will not keep many valuable
works out of the public domain with this legislation. However, the current
law results in authors inadvertently letting a few valuable works fall into
the pudblic domain.  The bil} s designed to protect authors from the
{nadvertent loss of copyright, and not 3llow a few comsercial copiers to
penefit from the inadvertent failure of the authors. Many older works (28
years o1d), such as textbooks, are not going to be of much value to educators
or anycne else. Also, they can gake fair use of these and other copyrighted
materials. Finally, if the works are not of any value to the author, the
1ikelihood is that they won‘t be of much use to users.

guestion 3.

last year, in & case iovolving the Alfred Hitchcock thriller “Rear
¥indow,” (Abend) the Supress Court mleduthissuofthltnnsﬁrof
rights ia the rensal term and when those rights vest. Would this Tegislia-
tion have any affect oe that r&

Anmgor:

No, as the Register makes clear in the Copyright Office’s written
statement, that decision would not be affected. The Abend decisfon held that
those who receive rights in the renewal term from the author take only an
expectancy in the renewal rights unti? the right is vested by registration in
the last year of the original temm. If the author dies before the right to
renewal vests, the transferees receive nothing. In that case, the rights to
renewal vest in the auther’s statutory successor--the widow, widower or
children, etc.

The bi11 does however have a derivative rights exception--but this does
not affect rights litigated in the Abend decision. The provision states
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failure to renew b {stration means derivative works created in the
g‘::t te:: can continue ytonge utilized under the terms of the license by the
author even though another statutory clajmant owns the copyright in the
renewa]l tern. However, the statutory claimant can continue to collect
royalties in accordance with the provisions of the original grant of the
derivative work rights,

Question 4.

Most of our trading partrers have fewer formalities in their copyright
laws than we do. 1 understand that our present {stration rencwal
requirement is pot imposed by most other nations. Do we insist that foreign
authors of pre-1978 works comply with our renewal requirements in order to
receiva continued protection.

Answer:

Yes, and this has been a sore subject with some of our trading partners,
It has been raised by the Mexican government and it has been the subject of
discussfon in some of our Eastern European trade agreement negotiations.
Their authors are unaware of the renewal provisions and so they forfeit
protection for their works by failing to make timely renewal registration.

Question 5.

Has this resulted in a refusal by other nations to extsnd reciprocal
protection to works of U.§. origin?

Answer:

This has not happened to our knowledge, but it has made them Jess
willing to consider providing retroactive protection unilaterally. For
example, the Soviet Union does not provide protection for U.S. works before
1973. We did provide protection for their works provided they met our
formalities requirements--notice and renewal etc.--and first published the
work either in a Universal Copyright Conventien country or, if the author
were a U.S. domiciliary, in the United States. When pressed on the issue of
retroactively protecting U.S. works before 1973, the Soviets say that the
renewal provisions continue to deny their authors protection because most of
their authors are unaware of the continuing need to make renewal registra-
tions.

Question 6.

In 1988, Congress passed implementing Tegislation to emable the U.S. to
participate in the Berne Copyright Convention. A major goal of the Berme
Convention is to reduce formalities for securing copyright protection. Why
wasn’t the current registration renewal requirement tfied to conform to
the Berne Convention?

Answer:

Congress made the decisfon in the Berne Implementation Act of 1988 that
it did not need to change the renewal requirements, and decided against domg
so because "it would be unfair and immensely confusing to attempt to cut of
renewal expectancies® (House Report language 1988).

Congress was aware that the Ad Hoc Committee §n 1986 had concluded that
the renewa) provisions were inconsistent with the prohibition 2gainst
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formalities with respact to forsign works, However, fn 1988 no one proposed
the innovative solution represented by S. 756, which legislates automatic
renswal without disturbing the ownership of rights in the renewal ters or
interfering with the contractual ts relating to renewal axpec-
tancies. Since Congress in the Copyr ght Act of 1976 had already el iminated
the renewal system for post-1977 works, it decided to keep the renswal
provisions and aliow thes to phase out by the year 2005.

The tneguity of the current renewal system has been the subject of
complaint by governments from countries engxgd in bilateral discussions with
the Unfted States, including Mexico and the Soviet Union.

Senator DECoNcmNI. Mr. Oman, thank you very much.
Mr. Lane, we appreciate your being here. We welcome the great
legacy of songwriting and experience in American musicals that
u bring. You might tell me when you begin here how long you've
n a8 member of ASCAP, so I can focus in on some questions re-
lating to your involvement in that o ization and the involve-
ment of those who don't get renewals under the present situation.
Thank you, sir.

STATEMENT OF BURTON LANE, COMPOSER, ON BEHALF OF THE
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISH-
ERS, ACCOMPANIED BY BERNARD KORMAN, GENERAL COUN-
SEL, AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUB-
LISHERS

Mr. LANE. Thank you, Mr. Chairman.

Sepator DeConciNi. Mr. Korman, we are glad to have you here.

Mr. LANE. My name is Burton Lane. I am a composer and since
1933 a member of the American Socixgcof Comgrs. Authors and
Publishers (otherwise known as . AP’s president,
Morton Gould, is unable to be here today because of a prior com-
mitment in Chicago. He asked me to ginch-hit for him, and I am
honored and pleased to do so. I believe 1 am qualificd by experience
to speak for authors and composers for songwriters.

From 1957 to 1966, I se as president of the So iters Guild
of America, then known as the American Guild of Authors and
Composers. In 1971, I was elected to the Songwriters Hall of Fame.
In April of 1985, I was elected to ASCAP's board of directors,
where I continue to serve as a board member for my third consecu-
tive term.

Composing music is my profession. I have written the music for
gix Broadway shows, of which the best known are “Finian’s Rain-
bow,” written with E.Y. (Yip) Harburg, and “On a Clear Day You
Can See Forever,” with Alan Jay Lerner. Among better known
compositions are “How are Things in Glocca Morra, » (1 Like New
York in June) How About You,” and “On a Clear Day You Can See
Forever.” In the Broadway musical show, “On a Clear Day,” Alan
Lerner and I had a song we called, “What Did I have That I Don’t
Have.” The title of that aong;;light be considered appropriate for
today’s hearing, for what I that I don’t have now could very
well be one of my own songs. )

If 1. or someone in charge of renewing my copyright in its 28th
year, failed to renew, I could wake up one morning and discover
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my song was no longer my song, but in the public domain. That
would be quite a price to pay for ignorance or neglect.

1 appear before you today on behalf of nearly 50,000 ASCAP
members, including the estates of some t masters who are no
longer with us—Irving Berlin, Leonard Bernstein, Aaron Copland,

e Ellington, and rge and Ira Gershwin, to name but a few. I
also speak for more recent outstanding talents such as John
Denver, Neil Diamond, Lionel Richie, Smokey Robinson, Diane
Warren, and Stevie Wonder, again to name only a few. They have
composed American music that has swept the world, music one
hears virtuall{eeverywhere one travels. course, I also appear
before you on behalf of many other American composers, 80 it-
ers, and authors whose names you may never have heard, but
whose music is being played throughout the United States and all
over the world.

As President Morton Gould wrote to you, Mr. Chairman, and to
all of the members of the Senate and House Judiciary Committees,
a number of important organizations in addition to AP are on
record as supporting gmr bill. They include: the Association of
American ishers; Broadcast Music Incor%rated: the Authors

eague of America; the Dramatists Guild; the Motion Picture Asso-
ciation of America; the National Music Publishers Association;
SESAC; and the iters Guild. -

And CISAC, the International Confederation of Authors’ Soci-
eties is on record supporting the principle of automatic renewal.
Foreign authors, of course, have no sympathy for technical require-
ments for protection of the author’s right.

And so, in addition to ASCAP’s members, I believe I speak for
other composers and songwriters the world over and for others who

create or own Cop, ts.
S. 756 is an intelligent and sorely needed amendment to our
Copyright Law. ASCAP and those organizations I have just men-
tioned {)support it for the following reasons.

First, the bill would avoid situations where significant and valua-
ble works are lost forever, tossed into the public domain, purely
due to the inexperience or neglect of the person charged with the
dutytsof monitoring dates and complying with the renewal require-
ments.

With few exceptions, so iters are not lawyers. We compose
music and we create lyrics. ge generally rely on the advice of pro-
fessionals to gomote our works and to guard our cmyenghts by
complying with the law. Moet of us are not aware of complex
and technical requirements of the CopyxE\t Law and our wi
and children often do not have the records or know-how to renew
our cop;Tights after we are gone. That is why we pay for profes-
sional advice, advice that often costs a lot of money—more than
many composers can afford. The large majority of authors are not
successful and it is they who, for reasons of cost, entrust their copy-
rights and their liveli to individuals who may make errors
due to inexperience, inadvertence, or simple neglect. .

_ Under the current law, failure to renew a 1 to 1977 copyright
in the 28th year of protection causes the work to fall into the
public domain forever. This result is draconian, especially when
one recalls that most of the works affected by this requirement are
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owned by lesser known authors and perhaps even more sadly, by
their heirs whose livelihoods may be dependent on royalties. 1 be-
lieve, Mr. Chairman, you made this point in your previous state-
ment.

In addition, there is this relatively new problem: in our increas-
ingly cqmglex and rapidly changing omic environment, small-

and, in the process, compositions sometimes get lost in the shuffle
and are overlooked through error. The irretrievable loss of their
valuable compositions due to oversight or error is a severe and un-
deserved punishment for authors.

But on this point, I want to be very clear. Your bill will save the
author or his or her survivors in the relatively rare cases where
someone’s foot slips. For that person, or his or her estate, the slip
can be devastating. Of course, in the world of music generally, suc-
cessful works are nearly always renewed and those works will con-
tinue to be renewed by registering claims.

Second, the bill would increase fmirness among authors and
among all works still in their first 28-year term of protection. It
does away with the recordkeeping and monitoring aspects of re-
newing copyrights. It would extend the life of all firat-term works
uniformly, and that is fair.

Third, the bill enhances certainty regarding the life of all first-
term works. This would eliminate the current cost of litigating over
whether the technical renewal requirements needed to preserve an
owner’s rights were indeed met.

The bill also offers an important incentive to voluntary registra-
tion of renewal claims. Only if a renewal registration is filed would
the claimant be entitled to renegotiate licenses for derivative
works. In music, by far the most important derivative works are
records and the right to make a new eal with a reccrd company is
an important right.

Thus, if one renews by filing a renewal claim, one has rights that
are lost if instead the renewal is automatic. If a cheap record deal
was made years ago, before the value of a song was known, that
deal ends with the original copyright term if the renewal claim is
registered instead of renewal being automatic. Under those circum-
stances, I feel confident that copyright renewal claims will contin-
ue to be registered.

I hope, Mr. Chairman, for all of us who created works in the
years 1963 through 1977, that your bill is enacted so that instead of
having to worry about “What Did I have That I Don’t Have,” au-
thors and their survivors will know that what we have in the 28th
year, we'll have in the 29th year—the 23th year after we created
something of value that had not previously existed.

I thank you, Mr. Chairman, and your colleagues who are spon-
soring this equitable remedy to an inequitable situation.

[The prepared statement of Mr. Lane follows:]
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statamant of

Amsrican Society of caponn.
Authors and Publishe

by BURTON LANE

Nr. Chairman and meabers of the Subcommittee:
Ooodummoonandthmkmtn:qlvm-omcpportmtytch
fheard on your proposad Copyright Renewal Bill, 8. 756.

Ny name is Burton lane. Z aw a composer and since
1933, a meaber of the Amarican Socisty of Compesers, Authors and
Publishers (otherwise known as ASCAP). ASCAP's President, Norten
Gould, is unadblae to be hers today because of a prior coxsiteent
in Chicago. Hs asked me to pinch-pit for him, and I am honored
and picased to do so. I believe I am gualified by experiance to
speak for authors And Coupesers, for songwriters.

From 1957 to 1966, I merved as Fresidant of the
Songvriters Guild of America, then xnown as the American Guild of
Authors and Composers. 3In 1971, I vas elacted to the sSongvriters
Hall of Fame. In April of 1985, I vas slected to ASCAF's Board
of Directers, whara I continus to sexve as a Soard samber for my
third consecutive term.

Coxpesing susic is my profession. I have written the
susic for six Broadway shovs, of which the Pest knovh ave
rinian's Rainbow, written wvith B.¥. (Yip) Barburg, and On A CleaX
Day_¥ou Gan Sams Foravex, vith Alan Jay lerner. Amcng my better-
xnewn compositions ars "How Are Things In Glocca Morra®, “(I Like
New York in Juns) mhbwttm'mlonlclmnaylmmm
Porever®. In On A CleAr Ray You Can Sse FOrever, Alan lerner and
I hed a song ve called *ynat Di@ I Have That I Don't Have®. The

titie of that song might be considered appropriate for today's
for todsy's hearing, for what I had that I don't bave nov oould

very well be my song.
xt:.ormtnm:voo:mwm-ymrightm
its 28th year, failed to rsnev, I could wvake up one morning and

discover my SOng Vas ho longer EY Song, but in the pudlic domain.
That would be quite s price to pay for ignorance or meqlect.
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I appesr before you today on behalf of nearly 50,000
ASCAP mambers, including the estates of some great sasters who
are no longer with us -- Iryving arlin, lecnard Bernstein, Aaron
Copland, Duke Ellington and George and Ira Gershwin, to name but
a fev. Ialn.wk!nmmmwm talants such as
John Denver, ¥eil Diamomd, Lionsl Richie, Smokey Robinson, Diane
Harren and Stevie Wonder, again to name only & fev. They have
coppesed Amarican susic that bas svept the world, music one hears
virtually everyvhere ens travels. Of course, 1 AlsO appesr
before you on behalf of many other Amsrican composers, song-
vriters and suthors Vhose Namss you may ReVer bave heard, but
wvhose music is being played throughout the Inmited States ang all
over the world.

As President Norten Gould wrots to you, Nr. Chajrman,
and to all of the members of the Senate and Houss Judiciary
Cospittess, a nuaber of impertant organizations in addition to
ASCAP ars on recerd as supporting your pill. They include: the
Association of American Publishars (AAP)!? Broadcast Music Incor-
porated (BMI); the Authors leagque of America; the Dramatists
Guilds; the Notion Picture Association of Amarica (MPAA)?! the
National Nusic Publishers Association (JNPA): SESAC: and the
songvriters Guild.

And CISAC, the International Confederation of Authors’
gBocisties is on record supperting the principle of automatic
reneval. Toreign authors, of course, have no sympathy for
technical requirements for protection of the *droit d'auteur® -

the anther's right.

And so, in addition to ASCAP's members, I belisve X
speak for other composers and songwriters ths world over and forxr
others who craate or own copyrights.

8. 756 is an intelligent and sorely nesded amendment to
our Copyright lav. ASCAF and thoss organizations I have just
msentioned firaly support it for the following reasons:

Zirst, the bill would avoid situvations vhere sig-
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aificant and valuable works ars lest foraver, tossed into the
public domain pursly due to the inexperience or neglect of the
pexrson chargsd with the duty of wonitoring detes and complying
with the ransval requirements.

With fev excaptions, songwriters ars not lavysra. Ne
compose susic and we create lyrics. ¥s generally rely on the
advice of professionals to promote our works and to guard our
copyrights by complying with the lav. NMost Of us are not avare
of the complex snd tachnical requirssents of the Copyright lav
and our vidovs and children oftan do not hava the records or
xnov-hov to renev sur copyrighta after we are gons. That ims Wby
we pay for professional advice, sdvice that often costs a lot of
monsy ~ NOre than many COMpOSArs OAn agford. The large majority
of authors are not successful and it is thay whe, for reasons of
cost, entxust their copyrights and their 1ivelihoods to in-
aividuals who may make sxxors Gus to inexpsrience, inadvertence,
or simple neglact.

Under the currsnt law, failure to renev a copyrigbt in
the 28th ysar of protection csuses the worX to fall into the
public domsin foravar. This result is draconian, especially when
one recalls that most of the works affected by this requiresant
are owned by Jlessexr-known authors and perhaps even mOre sadly, by
their beirs whoss livelihoods may be GCMt on royalties.

Your propossd sutomatic rensval rensdias this prodblenm.

In addition, thers is this relatively nev problem: in
our increasingly complex and rapidly changing sconomic environ-
sent, smaller publishing companies are often being acquired by
largsr ones, and, in the process, conpositions sometimes get Jost
in the shuffle and ars overlooked through exror. The irretriev-
abls loss of their valusble compositiona due to ovearsight or
arror is a severs and undeserved punishment for authors.

put on this peint, I wvant to be very clear: Your bill
will save the author or his or her survivors in the relatively
rare cases vhers scmecne’s foot slips. For that person, or his
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or her estate, ths slip can bs devastating. Of courss, in tbe
vorld of music generally, successful works are nearly alvays
runeved and thosa works will continue to de rensawed by
registering claiss.

Socond, the Bill would increass fairness among authors
and emong all works still in their first J8~ysar term of protec-
tion. It does avay with the rescord-keeping and monitoring
aspects of reneving copyrights. It would sxtend the 1life of all
girst-term vorks uniformly. And that is fair.

Thizd, the bill enhances certainty regarding the life
of all first-ters vorks. This would eliminate the current cost
of 1itigating over vhether the technical renswval requirenents
needed to pressrve an owner's rights vers indeed met.

The bill aleo offers an isportant incentive to valun-
tary registration of renswal claims. Only if a renewsl ragistra-
tion is filed would the claimant be entitled to rensgotiate
1icenses for derivative works. In susic, by far the most impor-
tant derivative wvorks ars records and the right to make 8 nev
deal with a record company is an important right.

Thus, if one renevs by £iling s reneval claim ene has
rights that are lost if instead the reneval is automatic. If a
cheap record deal vas made YSars 890, before the value of a song
was knowvn, that desl ends vith the original copyright term if the
reneval claim is registerad instead of reneval being autosatic.
Dnder those circumstancss, I feel confident that copyright
reneval claims vill continus to be registared.

I hope, Nr. Chairsan, for all of us who creatad vorks
4n the years 1963 through 1977, that your bill is enacted so that
mﬂc!MvmwmﬂmmtbidtﬂlNMtlm't
Have®, suthors and their survivers vill knov that what ws have in
the 38th year ve'll have in the 29th year -~ the 29th year after
we created something of value that bad not previocusly existed.

I thank you, Nr. Chairman, and your colleagues who are
sponsoring this aquitadle remsdy to an inequitadle situation.
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i:gator DeConcint. Thank you, Mr. Lane. Let me just ask a few
questions.

First, Mr. Oman, can you give the committee any idea of the per-
centage of work that loses copyright protection each year because
of the failure of the authors or the agents to comply with the cur-
rent renewal requirements?

thgg‘ OMAN. I tlink—Mr. Lane, would you like me to answer

Mr. LaNE. Yes, go ahead.

Mr. OMAN. 1 can’t speak from personal experience, but I will
speak merely from the statistics of our office, which are only anec-

otal. ’m sorry we don't have precise records on this point. There
are a few hiflh profile examples, like “It's a Wonde Life” fell
into the public domain inadvertently. But, by and large, authors
don't e a public declaration u their failure to renew, be-
use they don’t want to call people’s attention to it, hoping that
no one will notice that the copyright no longer exists. They contin-
ue to collect royalties unless someone challenges them on it.

Judging from the complexity of the renewal process, however, I
suspect t there are many works that do fall into the public
domain without actualleutt:;ng a number on it.

Senator DECONCINI. Is there any way to determine how many
ex&x:.e at the end of 28 years that are not renewed?

_ OMAN. We have statistics on that, and it varies from one
class of work to another. For instance, for motion pictures, 100 per-
cent of the works are renewed, for those with obvious economic
value. For other classes of works, in music, I think 80 percent of
the works are renewed. It falls down to 1 to 2 percent for technical
drawings and things like that.

Senator DECoNcinI. I see. So, in music, 70 percent of works are
not renewed?

Mr. OMAN. That’s correct.

Senator DeConcini. There is no way ::Jpcept to speculate as to
why the renewal rate is so low for musical works. You don’t know
if it’s the complexity of the statute, or as Mr. Lane sags. songwrit-
ers ldrust rely on somebody else to handle their renewals

. OMAN. I suspect most of those works have never enjoyed any
commercial success, and people have lost interest in them.

Sepator DEConciNL Do you think this legislation will reduce the
number of lawsuits on this issue; are there a number of lawsuits
based on continued attempts to collect royalties and to enforce
against infringement, or are you privy to that?

Mr. OMAN. We can only make an educated guess. There are a
number of lawsuits that surround the whole renewal process.
Whether or not this bill will solve any of the ;f:mblems that give
rise to these lawsuits is another matter. Very few people sue me
for failing to renew their works because they failed to comply with
some requirement. I'm not aware of any cases like that. May Ms.
chn;’d%'ywould_be:xmofsome: cloer. and i clear |

u making the expectancies clear, makmﬁx clear in
the law, when works are protected, 1 think that will help eliminate
the uncertainty and will eliminate lawsuits down the road.

Senator ~cint. Does this bill have any effect on unpublished
works that were in existence before 1978?
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Mr. OMAN. Well, in some ways it does, and it's a rather compli-
cated answer. Let me ask Ms. Schrader to answer that question.

It's too complicated.
Senator lfmCoucml Ms. Schrader, can you help us?

Ms. ScHRADER. Yes. Well, if the work was registered for copy-

gg:t before 1978, then it's a statutory copyright and it would be
ject to renewal. But if the work is unregistered—

Senator DeConcInt. If it's undmblished—

Ms. SCHRADER [continuing]. Unpublished, and unregistered. Some
unpublished work could be registered.

tor DeConcin. 1 see.

Ms. SCHRADER. If it's unpublished and unregistered, then it’s not

;atcitbcted by this bill. Congress had already set the term in its 1976

ggrna(t).;an 30 you kn fym;bod h this ligislation?
. , do you know of an y who opyoses this ligislation
Mr. OMAN. We had a meeting where we invited 25 individuals
and izations from around the country, trying to hit all the
bases. We had the educators, the librarians, t ¢ proprietors, and
the users of copyrighted works. Everyone is in favor of the bill—
everyone who came to the meeting. Some are indifferent to it. But,
we did not have anyone at the meeting who o it.

1 did learn subsequently, however, that re was a company
that distributes public domain motion pictures. They liked the idea
of works falling into the public domain, and specifically, motion
pictures. But, according to our statistics, tbe inadvertent loss of
copyright for motion pictures has been eliminated as a problem,
Fo;-péﬂ;: tll;.:t fhw years, every rg:)tion pictm been renewed. E:,_I
su t com s future pros or ca works in
tl;he nbll)iﬁl domain is mf;r limited and won’t be mapmy affected

y .

Senator DECONCINI. Mr. Lane, have you had any bad personal

experiences with the current registration renewal requirement in-

. ﬁmof our songs?

. . No, I haven’t. I'm a member, of course, of the Song-
writers Guild. They have an automatic way of notifying the mem-
bers when their works come up for renewal.

Senator DECoNCINI. Do you know if most songwriters, composers
hire someone to help them with this process, or would you guess
that most of them, except those that are very successful, just do it
on their own? o

Mr. LANE. I don’t think that songwriters are capable of doing it
on their own. There is no way for us to keep those kind of records.
We rely on, and I know J rely on, the Songwriters Guild to inform
me when it becomes due.

Senator DECONCINI. So you'd have to be a member of the Song-
writers Guild to get that service or hire someone to do it?

Mr. LANE. That's a service that goes out to their members. That's
correct.

. S?enator DeConcini. And ASCAP does not provide any such serv-
ice

Mr. LANE. ASCAP does not notify us.

Senator DECONCINT. They don't give you any such service?

Mr. LANE. No.
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Seaator DeConciNi. Has that ever been discussed with ASCAP,
having them e d their role to help?

. Mr. Lang. [ don’t think that could be a part of ASCAP’s activi-
ties. That would be a very special service that only the Songwriters
Guild could give to its members.

Senator DEConcini. Do you have any sense of the extent of this
problem among comg:sers or friends or acquaintances or business
:(slgociates of yours? Is it a large problem, or is it somewhat isolat-

Mr. LANE. I know that it's a problem. I know from widows and
children of decreased members that you are dealing with people
here who have no knowledge of the music business whatsoever.
They are far removed from it. They seek advice if they can afford
it, and they pay for someone to help them.

Senator NciNi. You know firsthand of such examples? You
don’t have to give them to me.

Mr. LANE. No, I've only had discussions with people I know, and
there is enough concern.

Senator DeConcini. Do you have any feeling that it is wide-
spread, or do you know?

Mr. LaNE. I would imagine that it is widespread with writers. It’s
an extra burden on trying to maintain their interests.

Senator DeConcini. Yes.

Does the Songwriters Guild just notif{ you that the time has
come, or do they actually take the action for you?

Mr. LANE. Well, you have to pay the cost of renewal plus a small
fee for that service.

Senator DeConcini. But, they monitor it, and they know when it
was first copyrighted?

Mr. LaNE. 1 hope they do. ['ve been trusting them for a long
time.

Senator DeConcint. Then they contact you in the 2Bth year,
sayinglthat now is the time, here is what it is going to cost, and
th l\ir 1 out the papers for you. Is that how it works?

. LANE. That’s correct. That's how it works. My only exlperi-
ence with some writers. who are not as fortunate as some of the
:hthers. who are not as successful, is that it is a financial burden for

em.
guﬂ&nad? tor DeConciN. You mean because they have to join the

Mr. LANE. No, because they have to pay for the renewal.

Senator DeConcin. | see.

Mr. LaNE. To do this with works that have not originally been
very successful is a burden.

Senator DeConcint Why don’t most people join the guild, then,
is that expensive?

Mr. LANE. No, it's not expensive. I don't know why they don’t
join. I think every syngwriter in the country should join the Song-
writers Guild.

Senator DECoNCINI. Because it's inexpensive and it does give you
that protection?

Mr. Lank. I should say it does; not only that kind of protection,
but other protections, which are very important.
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Senator DrCoNciN. Mr. Lane, thank you, and Mr. Oman, thank
you for your testimony this afternoon, it was very helpful. We ap-
preciate it.

[Whereupon, at 3:45 pm., the subcommittee adjourned, to recon-
vene at the call of the Chair.]
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APPENDIX

ADDITIONAL SUBMISSIONS FOR THE RECORD

STRTEMENT OF BROADCAST MUSIC, INC.

IN SUPPORT OF B. 756

Before the Senate Judiciary Subcossitte

Patents, Copyrights and Tradesarks

June 27, 1991
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Broadcast Music, Inc. (BMI) is the largest performing
riphts organization in the world. BMI repressnts over 120, 0D
writers, cosposers and publishers who have cresated sore than &
sillion copyrighted susical comppsitions.

Sose of the songwritars and composers affiliated with
BM] include Paul Simon, Michael Bolton, Billy Joel, Carcole Bayer
Sager, Michael Jackson, Willie Nelson, GBunther Schuller, William
Schusan, Ellen Taffe Imilach, John Kander, Fred Ebb. Charles Foxs
and Mike Post. On behalf of these and all the other creators of
ausic whose works are licensed by BMI, BNM] expr#sses its strong
suppert for 8. 756, whach would sake the applicable copyright

renswal ters automatic, and submits this statesent for the record.

When the Copyright Rct of 1976 we~ passed, thousands of
works were in their first ters of copyripht. Rather than develop
a ssthod to integrate those transitional works into the new law,
Congress retained the renewal registration requiresent in Section
304(a) of that Act. By doing so, those works attained a
contingent status different from anythinp created in Reerica
since 1978--if thay are not renewed, they would fall into the
public dosain forever.

The very fact that the renewal system was eliminated
for post—-1977 creations is sose indication that Congress was

convinced that & single ters of copyright was preferable to the

asthod under prior law. Certsinly. provaiding the penefits of
copyright protection ijsmediately upon creation and having thes
last for half a century beyond the creator's death emphasizes the
fervor with which Congress sought to benefit copyrighted works.
By deing so., Congress has given works crested under the current
iaw & significant special value not afforded to sarlier
creations-—~they are secCure in their protection and the
resunerat:on passed to their owners and creators and their heirs
for a definite tiwe, not subject to being divested because of a

race against the clock., Without a doubt, the sase conCept that
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envelopes these newer works in a blanket of copyright security
entitlies prior creations to like treatment. Thas BbBill would
adjust the squities, so that no American copyright 1is treated
differently simply becauss of its time of creation.

what is most ironic about the 1s3sue under consideration
is the fact that in most foreign countries. where a single ters
of copyright for the life of the author plus fifty years after
his death has long existed, a copyright which has fallen into the
public domain in this country say still be protected. This hill
will eliminate thas domestic discrisination and allow the country
of creation to protect a work for & length of time that faarly
approxisates the coverage given to copyrights elsewhers around
the world. We will thus enhance our compliance with the Berne
Convention, which prohibits forealities from affecting copyright

praotection.

Unlike most other creators of intellectual property,
active writers and cosposers of music Create hundreds of works in
a lifetime. Rs a result, they have particular gifficulty in
renewing thear copyrights. Many years age they could rely on
th!l; publishers to keep track of renewal dates. Music publishing
companies were small, family operations that were not overwherlmed
by the nusber of copyrights that nesded to be monitored. OF
course, ®ven 1in that era, 1f a publisher was essentially & one-~
san operation, renewal sonitoring could becose i1ispossible, as
Jacqueline Byrd's testimony on this bill ndicated.

Today, on the other hand, susic publishing Cospanies
ar® sold and re-sold. and the opposite effect Gccurs: &
publishing cenploserate which has the works 1n 1ts repertoare at
renewal time typically no longer has & systes to monitor renewal
dates of the thousands of works it handles. Thus, the renswal
registration requirement works against copyright Owners in
various contexts. The result is the sase, howevers if one misses

the deadline, there is no seconhd Chance.
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Many of the mpst popular songs 1N the BMI repertoare
were first copyrighted between 1963 and 1977, the time period
affected by this legislataon. If 8. 756 becomes law, works such
an "Néver My Love,” "Bragdge Over Troubled water, “Goin' Out of My
Head, “King of the Road”, “Killing Me Softly With His Song, "Love
Will Keep Us Together” “Tie R Yellow Ribbon Round the Old Oak
tres” and dozens of athers of squal renown will continue to
assure their creators of reauneration for their sucCess, without
the worry that it saght all be 1uyst due to an inadvertent
oversaght.

) Aserican music has always contrabuted greatly to the
posative balance of trade that intelilectual property generates
for the United States. In dozens of countries around the world,
songs created 1n thas country have becose popular 1n both
English-language and transiated versions. In light of such
worldwide acceptance of these works, to deprive any nusber of
their creators of just cospensation because of an admaimstratave
errar 18 1ngdeed harsh.

This biil will st11l encourage the filing of renewal
registrations by preventaing the prisa facae presusption of
validity of the copyright fros attaching without 3t, ~~d by
allowing derivative works to be used during the renewal ters
without persission unless & renewal 1s filed. However, 1f one
forgets to renew, every right the Copyright Act gives the
copyright owner w.ll not be lost at the stroke of sidnight of
Decesber 3ist of the 28th year. For that reason alone, this bill
deserves to become law.

Only those works now Drtween 14 and 28 years old are
involved and no works which have already fallen into the public
dosain will be revived, 8. 756, which has no significant
opposation, will repar an anomaly i1n the Copyright Act. The
House and Senate JudicCaary Committees called that aberration the

“worst feature” of the old law. This proposed asendsent to the
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Copyright Rct will allow the fruits of the creators of Ruerican
files, songs, blays and books Created between 1963 and 1977 to be
snjayed without worry for as long as those which were cresated
later, relieving an isportant body of intellectual property of an
undeserving burden. Had the satter been fully analyzed at the
timg the Copyraght Ret of 1976 was enacted, it would likely have
been addressed at that tise, That oversight should be corrected

now, before any more American copyrights suffer unjustly.

Respectfully submitted,
Frances W. Preston
President and Chief
Executive Offacer
PROADCAST MUSIC, INC.
320 West S57th Street

New York, NY 10019
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Good morning, Mr. Chairsan and sesbers of ths subcommittee.

1 am Jacqueline Byrd. 1 very such wanted to Come to
Washington fros California today to tell vou what has happensg to
e and my family, and I thank you and your staff for the
privilege of allowing me to speak to vou.

The current legal requiresent to file for renewal greatly
affects prople as much as cepyrights. [ know that nothing I can
say will bring back the Copyraight that we have lost. But I
sincerely hope that you will pass this bDil) to help all the other
songwriters and their families whose SONgs st11l have to be
renewed from ending up in the sase kind of situation that has
happened to us.

My late husband, who wrote songs under the nase of Robert
Byrd, and perfarsed and sade records as Bobby Dav, wrote "Lattle
Bitty Pretty One” :n 1957. You say not recognize the title, but
I'® sure vou would know the song 1f vou §!ard it, and I have a
tape of it with se if you would like to hear it later. We had
two Children at the time, and we just soved into our first house.
We didn’t even have any furniture. One night Bobby just sat down
on the floor i1n the corner and sang a song to se anto his tape
recorder. He told me that 1 was & "Little Bitty Pretty One,".s0
that song was always special to me.

Bobby tock his song to a small music publisher in Les
Angeles for whos he had sade & record the year before. The
publisher liked the song and, as is the usual way of doing things
in the susic business, Bobby gave him the eriginal and renewal

copyright in return for a royalty contract. Beth Bebby and
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Thurston Harris recorded "Little Bitty Pretty One” and it becase
a hit. It has been played regularly on radic and television in
this country and éround the world ever since.

Bobby got royalties froms BMI for sany years on thas and his
other songs and we always counted on thes. Although he wrote over
42 songs during his lifetims, only three were really successful
and “"Little Bitty Pretty One” was the sost successful of ail. It
never brought us & fortune, but even & few thousand dollars &
year was important to us with four children, one a daughter with
cerebral palsy.

In 1982 the publisher that owned “Little Bitty Pretty One”
died, and his widow, who was$ & woman Over 80 years old, was left
the business and all the songs her husband owned, 1ncluding
Bobby's. My husband didn’t know anything about renewal
reqgistration, sinCe he figured, as I'® sure many songwraiters do,
that the publisher would take care of whatever had to be done
with the copyright he owned. But the publisher's widow either
forgot or didn't know she had to renew “Little Batty Pretty One”
when the time case to do 1it.

One day last susser my husband got very $iCke and we learned
he had cancer. Around the sase tise Bobby got & letter from BMI
which I opened. I cauldn’t believe what [ was reading. The
letter said that BMI found out fros the Copyright Office that
sLjttle Bitty Pretty One” wasn't renewed and so they had no
choice but to stop paying Bobby his United States rovalties. I
was so shocked that I couldn't even tell »y husband. 1 called the

widow who Owned the song and she said that she got the sase
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letter telling her that she had lost her share of WU.S. royalties,
top. R11 she could say to se was that she hoped that this whole.
horrible satter would somehow work itself out. ['= sure she now
knows it won't. What is even more distressing for her is that she
lost to another sajor song copyright that she not only owned but
also had wraitten becauss of the same fatlure to ren®w.

I never did have the heart to tell =y husband what had
happenad. Bobby died last July, thinkang that his royalties would
help take care of his fasily for & long tise. 1 a= thankful that
at least we will be receiving a little 1ncose fros foreign
countries whers the capyright is stili protected.

Had "Little Bitty Pretty One” been renewed on time, 8y
fasi1ly could have counted on Income from 1t until the vear 2232.
That would have been a wonderful inheritance for Bobby's Shildren
and grandchildren. What makes our predicasent &ll that sore
difficult to accept 13 that 1f sy husband had wraitten this song
21 years later than he did, none of this renewal paperwork would
satter and we would automatically be receivang his royalties for
S years,

However. because "Little Batty Pretty One” was written when
it was., 1t became instead part of a special unlucky class of
songs which have a terrible penalty attached to thes—-renew thes
or lose thes. In our Case, apparently nobody was watching the
time to renew. I don't believe you really seant to have so msany
popular song copyrights treated s0 differently simply because of

whan they were Created.
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With Bobby's money fros perforaing gons and an i1l cdaughter,
now was whan I could have used his song royalties the most. I
won't be surprised to soon hear “Little Bitty Pretty One® on
the radio, and N cosmercials and on new records, and my family
and 1 won't have any part of tha money that Bobby's creation will
make for othar people. It should have been sany years before this
song becase public dosaan. 1f copyright protection was supposed
to last long enough for 2 writer's family to benefit from has
work after he dies, havang somebody who doesn’t know any better
lose their song forever if they don't file a prece of paper at a
certain tise 1% a very severs punishmwent. Until "Laittle Batty
Pretty One” accidentally fell into the public domain, I always
believed that the few successful songs that sy husband had
written would resain of value to me and my family. instead. that
expectation was lost on & legal technicalitvy.

I hope vou will remesber my gtory of two widows caught up 1n
2 time trap that threw our copyrights away by =istake. You can
help all the other songwriters and their families whose 8Songs
st111 have a chance to be saved. Please sake thais bill the law so
that they can have the peace of mind to know that 10l0b0ﬂv'§'
slip-up won't make a copyrighted song and i1ts rovalties cisappear
prematurely 1inte the public dosain.

Thank you.

ctn
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SUMMARY OF
STATEMENT OF IRWIN KARP, ON BEBALF OF
THE COMMITTEE FOR LITRRARY PROFERTY STUDIES
On S. 756: Copyright Renewvml Provisions
June 21, 1991

S. 756 would amend Section 304(a) of the Copyright Act to provide for
the sutomatic rensval of copyrights sscursd from 1963 to 1977, and to make
registration of renewal applications voluntary rather than mandatory.

The amendsent would protect authors and their families sgainst forfeiturs
of thoss copyrights upon failure to comply with the sandatory remewal
requiressnts of Section 304(a). We urge that it be snacted.

In writing the 1976 Copyright Revision Act, Congrsss recognised that
the renewal clsuse "is the csuse of inadvertent and unjust loas of copy-
right." Howevsr, Congress retalned the mandatory renswal requiresent for
pre-1978 copyrights still in their first term om January 1, 1978 solely to
avold impairing contingent rights (in future renewal copyrights) acquired

The provisions of S. 756 would prevent forfeitures of copyrights
gecured betwesn 1963 and 1977, without impairing any those contingent
rights. If no application for renowal is filed within the prescribed one-

period, the renswal ters would autosatically vest in the statutory
claimsnt entitled to it. Automatic renewal would have the sase consequences
that mandstory renewal now has. Thus, 1t would not impair contingent rights
or overrule the REAR WINDOW or other renewal-clauss decisions.

The present mandatory remewal requirement causes "{nadvertent and
unjust loss of copyright” becsuse: many American authors, and their fami-
1ies, are unsvars of the remeswal requiresent; foreign suthors are more
likely to be ignorant of the clause sinoce their copyright laws do not
require copyright renswal; suthors often rely oo agents ar publishars to
renev, and they may fail to do soj or errors in complying with the techni-
cal requirements of renewal may invalidate renswal applications.

Autosatic renewal would not violate the public interest. Congress, in
1976, vejectsd ths argument that the public ‘interest was served hy a renev-
al systes because it caused sany works to prematursly fall into the pubdblic
domain. One of the ressons Congress adopted a 1ifo-plus-fifty year term
wvas to prevent such forfeitures of copyrights sscursd after 1977. The
House Report soted that remewal-clauss forfeitures did not necessarily
benefit the public, and even inhibited further dissemination of works.

Similarly, Congrsss spparently saw no conflict with the publie's
interest or the Constitutional purpose of copyright, vhen — in the 1976
Act — it incrsased the renswal term of all pro-1978 copyrights, inclduing
those already in their renowal term, from 28 to 47 years. This sutomatic
extona:cnknpshmdrodanfthouundsofcomightedwrkatorm
public domain for almost two docades beyond the point their protection
othervise would have expired.




THE COMMITTEE FOR LITERARY PROPERTY STUDIES
On S. 756 (Sec.1)s Copyright Renewal Provisions

THE SUBCOMMITTEE ON PATENTS, COPYRIGHTS

AND TRADEMARKS
SENATE COMMITTEE O THE JUDICIARY
Juns 21, 1991

My name is Irwin Karp, and 1 subsit this statement on behalf of the
Copmittes for Literary Property Studiles (*CLPS"), in support of the copy-
right renewal provisions of S. 756. CLPS is an informal group of anthors,
scadsnics, literary agents and attornsys concerned with the protection of
suthora' rights. [Georges Borchardt, Robert F. Drinan, Frank D. Gilroy,
Hoenry F. Oraff, John Heraey, Justin Xsplan, Irvin Karp, John M. Ksrnochan,
Perry H. Knowlton, Barbara Ringer, and Robert Wedgeworth. ]

8. 756 would amend Section 304(a) of the Copyright Act to grovids for
the automstic remswal of copyrights secured from 1963 to 1977, and to make
registration of renewal applications voluntary rather than mandatory. In
Fovember, 1989, our group proposed this revision in a msomorandus and draft
b111 we submitted Chairman DeConcini, Mr. Kastenmeler (then Chairsan of the
House copyright Subcoamittes), and the Register of Copyrights.

The Purpose and Effact of Automatic Renewal

The purpose of the amendment is to protect suthors and their fanilies
against forfeiture of copyrights upan failure to comply with the sandatory
renewal requirements of Section 104{a). Prevention of such forfeitures was
one of the ressons that Congress, in the 1976 Copyright Revision Act,
astablished a aingle life-plus 50 year copyright ter= in place of the two-
term renswal systes which governed the duration of pre-1978 copyrights.

The Judiciary Committec noted that the renswal aystes was burdensome,
unelear and highly tschnical — and "[iln a nusber of cases it is the cause
of inadvertent and unjust loss of copyright.” [S. Rept. 94-473, 94th Cong.
18t. Sess. 117-8 {1975)])

Congress, however, retained the sandatory renewal requirement for
pre-1978 copyrights still in their first terw on January 1, 1978 -~ rather
than extend the term to 75 years. As the Senate Report explained, this was
done solely to avoid impairing contingent rights (in future renowal copy-
rights) soquired under existing contracts with authors and other possibdle
reneval claimants. [p. 122]

The provisions of S, 756 would prevent forfeitures of copyrights
secured between 1963 and 1977, vithout ispairing any those contingent
rights. If no application for renswval is filed vithin one year before the
original ters expired, the renswal ters would sutosatically vest (on its
first day) in the statutory claimant emtitled to it on the last day of the
first term. Automatic renswal would have the asme consequences that sanda-
tory renewal has under the present lav.
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Automatic renewal thus aliminates the sole concsrn which prompted
Congress to retain the mandatory rensval requiresent for copyrights atill
in their first ters on January 1, 1978. Authors and their familles would
be protectsd against “inadvertent and unjust losses of* copyrights seoured
between 1963 and 1977. But no other substantive changss would be mde in
Section 304{a). Autosatic renewal would vest the second ters of copyright
in the sase persons entitled to secure it under the prosent section. And
the Bill provides that sutomatic renewal of a copyright wonld have the same
offect on prior grants of renewal-term rights as did mandatory rensval
under the present section. Consequently, contingent rights under these
prior grants would not be ispaired, and the Supremse Court's interpretation
of the renewal section in the REAR WINDOW case (Stewart v. Abend, 110 S.Ct.
759 (1990)) is not affected.

The asended renowal section provides for voluntary renewal registra-
tion, sand establishes incentives for registration. These and other provi-
gions, and their consequences, have been desoribed and analysed in the
clear and thorough statewent submitted ty the Register of Copyrights when
he testified befors the Suboosmittes.

Copyright Forfeiture Under the Renewal Systes

These are some of the reasons why the present sandatory reneval
requirement causes "inadvertent and unjust loss of copyright.®

ess Many American authors are unsware of the renewal requirement;
and all the more so in the early years of their careers. Eugene 0'Reill,
for oxample, forfeited the copyrights in goveral of his earlier plays by
failing to file renewal applications,

.»e Widows, widowers and children of deceased suthora, ignorant of
the remewal clause, fsil to axercise their renewal rights.

... Poreign authors often lose U.S. copyrights since they are even
1ess familiar with the renewal system; their copyright laws do not require
copyright renowal,

+e.  Authors, particularly those who create dozens or hundreds of
works, inadvertently fail to remev or submit spplications after the renewal
period has expired. It requires careful record-keeping and monitoring
to file s timely renewal registration 28 years after each copyright was
secured, Many authors do not keep such records. When authors die before
the renswal year, their surviving spouses and children, or other successor
oclaimants, are at an even greater dissdvantage.

... Authors often rely on literary agents or publishers to renev
copyrights, and they can make the sase miatakes. When authors change
agente or pudblishers, or vhen publishers are acquired Ny larger fires, or
go out of business, renewal spplications may be overlooked.

The "unclear and highly technical requirements” of the ronewal clause
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also causs forfeitures of copyTight.

ves Failure to designste ths propsr rensval claimant in the appli-
eation, ﬂlingafthoroﬂlvmmuthorisdperson. and other errors may
invalidats renewal applications.

ve. Hovels, postry, and other works first published in periodicals
anﬂhterinbooktonmmmnintothewmcdouinuhmmmthor
only files a rensval applicatian covering the later publicaticn, and fails
to file one for ths copyright secured ty the initial publication.

eer Similarly, suthors have forfeited copyrights in plays and
other works initially registersd in unpublished fors and subsequently
published — by only filing a renewal application covering the later publi-
cation, and not filing a timely application covering the earlier unpub-
11shed registration.

... Confusion as to the renswal pericd lsade suthors and other
claimants to file applications too tate to be effective.

Automatic Renewal and The Public Interest

Automatic renswal of pre-1978 copyrights would not violate the public
policy underlying the Copyright Act. It has been argusd that the mandatory
rensval requiresent serves the public interest because it doss throw works
into the public dosain after oaly 28 years, and makes thea available to the
public.

Congress rejected that argument in writing the 1976 Act.
It wvas urged to retain the reneval systes for works copyrighted under the
pev Act, so that bocks, plays, susical compositicns, sto. would continue to
fall into memucdommwammﬂﬂmuma
reneval spplications. But Congress choss to replsce the renewal systes with
a long, single copyright ters, among other ressons, to prevent such forfel-
tures and to ensure that suthors and thelr heirs would retain post-1977
copyrights for the full terw of protection. (S. Rept. 94473, 119)

1t should be cbserved thst other countries have pot found it in their
public interest to prematurely tarminate copyrights through & renewval
requiresent. Under their lawe, copyrights endure for s long, single ters;
vorks only fall into the publdc dossin when that entire period of protec-
tion expires.

The Seants Report (p. 119) also noted that precluding inadvertent
oopyright forfeitures caused Yy ths remewal clause would not prevent "using
any work as source mterial® — $.s. employing the fscts, information, and
3dess it contains; or from saking fair use of it. Ani the Report
pointed out that these forfeitures do not neceasarily bsnefit the public:

SThe public frequently pays the same for works
in the public domain as it does for copyrighted works,
and the only result is a commercial windfall to csrtain
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ussre at the author's expense. In soms instances, the
lack of copyright protection actually restrains dissen-
ination of the wvork, since publishers and other users
cannot riak invest in the work unless assured of
exclusive righte.® (p. 117)

Sicilarly, Congress spparently saw no conflict with the public's
interest or the Constitutional purpose of copyright, when — in the 1976
Act — 1t increased the remewal tera of all pre-1978 copyrights, including
those alrsady in their renswal term, fros 28 to 47 years. This automatic
extonston kesps hundreds of thousands of copyrighted workas out of the
public domain for slmost two decades beyond the polnt thelr protection
otherwise would have expired.

The 19-year axtension was not granted as an incentive to create nev
vorks; the books, plays, music and other works protected ty it had already
besn created and copyrighted. The purpose was to assure their amuthors, and
their familles, a ressonable — 75 year —- period of copyright protectiom,
comparable to the life-and-fifty year ters established for works created
after the 1976 Act took effect.

The purpose of S. 756 is to asssure suthors of works copyrighted
betweon 1963 and 1977, and their families, of protection during ths last 47
of that period, by eliminating the mindatory renewal requirement
vhich frequently has caussd the "inadvertent and unjust loss" of copyright

vhen the first tern axpires.

Register of Copyrights Ralph Oman has stated that the Copyright
Office finds the proposed revision of the renswal clause "to be meritorious
and in the public interest.” We heartily agres, and we urge that 8. 756 Y
spproved hy the Subcommittes, and enacted by the Congress.

b3




Juns 27, 1991

Senator Dennis DeConcini
Hart Offica Bldg. 328
United States Senate
washington, D.C. 20510-0302

Dear Senator DaConcini:

1 am transmitting herswith, as roquasted, my views on the
sutomatic renswal provisions of your »ill, 8.756, how being
considersd for snactment.

To identify myself for the record, I state hera that I am Nash
professor Emeritus of law, and Director of tha Centar for law and the
Arts at the Columbia vniversity School of Law. I have taught courses
and seminars on copyright and other as of intellectual propsrty
jaw for well over twenty years, iIn this letter I express my personal
views and not thosa of organizations with which I am affiliated.

Lat me begin my statament of views by saying that I am strongly
in favor of the automatic ranewval measura. Its adoption will
sliminate one of the most distressing relics of the "old order® that
still haunt our copyright law and still ~- sven after U.S. a
to the Barne Convention -- thresten U.S. and foreign authors and
copyright owners with loss of all rights for failure to comply with
complex formalitiss.

Only one substantial reason was given for rataining, in §304(a)
of the 1976 copyright Act, the 1909 Act's two-term scheme (twanty-
eight ysars plus forty-sevan years renewal) for certain works --—
i.e., thosse still in their first twenty-eight ysar copyright term as
of January 1, 197s. That reason was Q fear of disturbing valid
renewal "axpsctancies” which wera the subisct of contracts. S. Rep.
No. 94-473, 94th Cong., 1lst Sens, 122(1975). 8.756, which would
effectively do away with renewal-based forfeitures over the rasaining
fiftesn years of §304{a)'s applicability, demonstrates that this can
be done without disturbing significant mgxpectancies”. It would
bring U.5. copyright law into clpser harmony with the 1ife-plus-fifey
duration adopted in the 1576 Act, as well as with Berne Conventien
nores on duration and formalities.

S.756's provision for automatic renswal admirably advances the
ganeral purpose of U.S. copyright law. Our copyright system seeks,

for the public’'s benefit, "to encourage psople to devote thenselves
to intellectual and artistic creation® granting tham for a time
the right to control and profit from thair vork. seo Gpldstein v.
c , 412 U.S. 546, 555(1973). Under S.755, rights will no
longer be pramaturely lost at renswal time due to unintandted non-
compliance with unclear and nighly tachnical requirsments.

All of us who study copyright and have worked in copyright
industries know of many isportant works whose ownars loat all rights
in them becauss of renewal failures. We knov, too, that many ROIs
such cases go unrsported by enbarrassed publishers or other
entreprensurs, If its fate could have besn foresean, perhaps the
sometine copyright owners of the f£ilm "Its A wWonderful Lire” would
have changed its title.

An important justification for the twvo-tarn systesm as found in
the 1909 Act and as retained, in a limited way, in §304(s) of the
1976 Act, was to provide authors a »gecond chance”. This meant a nev
opportunity to negotiate mors favorable terss for axploitation of a
work at a peint vhere ite economic value was probably better
understood than vhen it was first marketed. In 1943, in Eisher v.

. 318 U.S. 643, the U.S. Supreme court ruled that an author
who assigned his or her rensval sxpactancy te another was bound by
the assignpsnt if he or she survived until the time of vesting in the
renaval year. At the same tima, the Court noted that the author had
an optien not to disposs of this interest and so to Preserve &
ssecond chance®. The "second chance® concept is still a part of the
copyright law, enbodied now in the termination provisions of §203.
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S. Rep. No. 94-473, gupra, at 108. It ie, of course, wholly

ed if all rights are lost due to a lapss in ranewal
formalities. Automatic renewal, putting an end to forfeituras, thus
promotes s valus integral to both old {1909) and new (1978) copyright
laws.

Ir automatic renewal in 5.756 furthers the genesral purpose of
copyright, and serves a longstanding concern for authors’ rights and
opportunities, its anactment now sesms virtually mandatory givan the
evolution in national copIright pelicy during the last fifty years or
80, in the courts, in legislation and in international treaty
angagements.

Well before the completion of copyright ravision in 1976, U.s.
courts showed increasing uneasiness, and gvan reluctance, with
raspect to formality-based divesting of rights, depriving authors of
virtually all reward for their labors. See, e.g., American Visuals

, 2339 F.24 740 (24 Cir.1956),
Inc. v. Rickover, 284 Fr.2d 262 (D.C. Cir.1960), vacated for
inadequate record, 369 U.S. 111 (1962), King v. Mister Maestro, Inc..
224 F.5upp. 101 {S.D.N.¥. 1963), Goodis ¥, United Artists Telavigion
Ing.., 425 F.2d 397 (2d cir.1970), and Rosstte v, Rajnke Recoxd Mfg.
Corp. 354, F. sSupp. 1183 (S.D.N.Y. 1973).

Tha Copyright Revision Act of 1976 provided for a life-plus-
tifty-years duration and, as noted sarlier, a termination right. 1t
did avay with ranewal and its attendant forfaitures, excspt for a
transitional pariod. The accompanying Senate Committee report, S.
Rep. No. 94~473 SUDKA, at 116-119, is required reading here. It is
elpquent about the problems of the renewal systes. It describes that
system as "one of ths worst features® of the 1909 law, leading to
sinadvertent and unjust loss of copyright®. Concern over this kind
of loss lad also to changes aimed at ttducing the likelihood of
forfaitures for want of proper copyright notices. It was cosing to
be generally realized that the sanction of forfeiture is barbaric in
inpact and of a severity disproportionate to ends served.

As early as the 1950's, U.S. adhesrance to the Universail
Cprright Convantion signaled some slackening of U.s. davotion to
formalities., Following the much greater loosening of 1976, just
referred to, the U.S., in its Barne adhsrence legislation of 1988,
has now largely (axcept as a transitional matter) renounced any
conditioning of copyright validity on observance of formalities. 1In
deing se, it has ambraced the standard of Berne Articls 5(2) which
bars any such conditioning. If one considers, in addition, our
adoption in 1976 of the life-plus-fifty term (prescribed also by
Berne, see Article 7(1)), it is very clear that public policy, as
smbodisd in the gros-ne law of the U.S. (to say nothing of the law of
sost of ths developad nations of the world) and in our international
sngagements, strongly condemns today any unnecsssary continuation of
formality-based forfeitures of copyright in ©.8. or forsign works.
Automatic renewal per S.756 will put the U.S. in fuller compliance
with national and international norms. It will do so without
disturbing contractual cbligations or other due process interests.

The Berne Convention, of which we are now mambars, provides a
basis for othar arguments favoring enactment of 5.756. For exasmple,
the Ad Hoc Working Group on Berns Adhersnce -- see their Final Report
at 10 Colum.-VLA Journal of Law &k the Arts 513, 583 (1986) ~--
concluded that the seventy-five-year term given to properly renswed
vorks under §304(a) was arguably too short to honor the 1ications
of Berne durational rules. How wuch less adsquate, then, is the mere
tvanty-eight-ysar term accorded in cases of non-compliance with make-
or-break ranewal rules. A good faith effort to honor the
implications of Barne calls at least for assuring, as 8.756 does, a
seventy-five-ysar term, unimpaired by forfeitures.

The mors we can eradicate formality-basad forfeitures at home,
ths more we strengthen the U.S. position in nagotiations with
®pacific Rin® or other countries whose commitment to higher copyright
atandards (via Berne or otherwiss) we are now urgsntly sesking.

I have seen no significant arqument against the automatic
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renaval mseasurs, The only opposing argusents that have coms to BY
attantion would turn the clock pack and resurrect policiss long
disfavored by the courts and rejected both in domestic copyright
legislation and in 7.8. adhsrancs to Barne.

The Register of Copyrighta raferred to ons opposing argusent in
his article supperting automatic renewsl, in B.K.I.
(Winter 1991}, p-39. Works up for renewal “are alrsady created®, ths
argasant runs, so that "no public benefit is served® Dy automatic
ranswal and continued protection. As to such works, wgyright is
said to bave fulfilled its mission of sncouraging creation. But this
srgusentation nisconceives the of copyright and doss not

the statutory design. If it wars deemed a public banefit to

and protection at tvanty-eight years, authors would not have bsen
given a rensval right in 150% (and, transitionally, in 1976) or a
life-plus-fifty term in the 1976 Act and in the Berne convention.
The 5.756 ranewal provisions are spare and narrowly drawn. The do
not give the suthor nav rights at pudblic expense after twenty-eight
yaars. They only take away -- in harmony with Berne =- the risk that
the author will lose granted rights through inadvertence or
ignoranca. HNors rtantly, the aims of copyright should not be
fractionated, as this argument demands. ight's purpose is not
serely to encourags an author to creats A single work; it is rather,
as said in the Goldsteip cass, quoted earlisr, to spur authors to
dsdicate their caresrs to creative effort. Forfaiture of rights at
renaval time may take away all of an author's profits frod a
successful vork (parhaps repressnting ysars of labor) on which his or
her livslihood depends. Such a wvork would othervise have provided

baving to compete against works of their own consigned to the public
domsin for want of apt renewal. S. Rep. No. 94-473, SuURKA, at 117.

A related opposing argument, rsported by the Register in the
same article, urges that the public will pensfit when a work falls
into the public domain. Wby, it is asked, should wvs make this less
1ikely to happen ~— a8 automatic renewal would do? This is an
argumsant against copyright itself. The prenise of copyright is that
protasction should be given to stimulate suthors to crsats wvorks
because the public benafits from such creation. Only when the
appropriate period of protaction (nov 1ifs-plus-£ifty years) has
expired do works enter the public dosain. But during the period of
copyright protection, protected works are not gensrally unavailable
to the public. Protection commonly means that, befors a work bacorag
antirely free to the public, its enj t by the public is subjsct
fors t to certain rights of explo tation in the author, which
rights are subject to 1imitation by "fair use” and other doctrines.
The term of life-plus-fifty ysars given in the 1576 Act and in Berne
{s bamed on the assusption that authors, like othsr workers, need and
want to earn a livelihood and provide for their families by their
creative labors. Premature thrusting of works into the public domain
takes awvay the incentives intanded to promote this. It may, of
course, De argued that sutomatic renewal scross the board will

works whose authors or OWNars would willingly have allowed
protection to lapse at raneval time. It does not do this in greater
degree than the life-plup~tifty term now firmly established in our
1a¥., Noreover, our alresdy vast public demain need not be even
tesporarily deprived of works whose owners do not wish renswal. It
is slways open to a copyright owner to renounce copyright protectien.

In sum, the cass for asutomatic renewal under §.736, as it
stands, seems to me overwhelming. I strongly urge its enactment.

with thanks for your attention, I am
Very truly yours,

John M. Ke
i Nash Professor Emeritus

Gf; of Lav



From: Gregory Luce
Mociford, Oregon, 57504 7/15/91

Dear Senator DeConcini,

in recent months | bacams aware of a bill that was being proposed dy the Committee
for Literary Property Studiss that called for sutomatic copynight renewals on pre-1978
works. This letter is a plea to you and tho members of Congress to reconsider the
possibie consequences of this bill if t's passed In its present form.

'm not & member of any fonr..d body or institution that opposss the bill, I'm simply a
small businessman that runs a mail order video business, specializing In old mystery
and science fiction §ms. I'm in contact with a significant number of film historians,
srchivists, businessmen, and other intsrested individuals who represant various
institutions and businesses around the country that have aiso Sxprsssad CONCEIN ovaY
the effecis of this proposad legislation. 've baen encouraged by many of them to
contactyou. This istier is on behalf of many of them as weil as myssif.

year
automatically and would not be for public domain status for an additional 47
ysars. In addition, af works, normaly to be registsrad before the
ond of the 28th year or fall into the public domain, be aliowed post-26th year
M.mﬂmmmhmmmmwm

Tiis bill, in its present form, wouid have devastating results on the physical sxistence
amuwmmmwmmw
of these worke. in , the bill wouid also sventually have negative economic
Mmmmmm«mmmhmmm

Mhmwmmmmwmumm
cisuse can sometimes cause premature and mmaeopﬁm

for thoss who intand to renew, but for various reasons fall to do so
within the proper time fimit. and heirs often forget to file because of their
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Samymmmmmwmmmwmmmmm
misuse. Mmymﬂmmﬂadesﬁnyedbyﬂn#mmmwmafw
years of publication. wsmmmwwwmmwmw

mmmnwmmmmmmmmmmmm. We
Mmmmmmmmmmmmmmm
nmmmmmmmmmmmmw. it's hard to
maghnﬁwmmummwaﬂmmwmmdd.oﬂpummmym

rights of
been mado available to the public, if Tect Tumer, who legaily owns the rights fo
KANEMGONEWTHEWIND,MM”MMM&\&M
mmwmwmmmwmmwmmmmm
cmwmmmmmmwammmpm rathar than the one presently
before . mmmmwmmdmm.
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mmmmmmmwwmuw
Wwwwammm1m1mmwmhm
thmomuwbddﬁnhuuymwmm”m
Unfortunasaly, never was ownership apathy $o proiific as weil.

themseives. Sound recordings, underlying shest music rights) might be
affectad, aiso. Not uniike film, master disks and tapes will decompose if not
propory taken care of. Again, we can't say for sure that thess effects wouid be fait, but
nmmwmmdmmmmﬂmuwmwmm

mmmagumdmmmmwcoummwmnmmmn
flaw, Or that there aren't peopie who are opposed to it. Unfortunately, t may be that
most peopls who would oppose it, simply don't imow about it it's true that the bili was
Mhmmwm Mr. Karp was svan heard on a national
radio show. Howevor, there are still couniess, potentially affectod paopile, (on both
sides of the fence, surely) that are probabiy still ignorant to this jegisiation. its overall
by its proponents has been disturbingly low key. Wa hope that Congress
wmmmmmmmuwmwmmwmmm
mdmmuﬂ.mwmwmmmmm

%

:

husmmm.mhbﬂlmayhunmmymmmmwm
think., However, it could sasily bs alterad In a way that would still allow it to heip the
mmm:.mwmmmmﬁghmfu.mmmememmm
the devastating effacts in other areas.

Wae foe! an amendment should be addad to this bill that would allow for the sutomatic
renewals called for, but only for ragistered works. in other words, if 8 work wasn't

importance are unregisierad.
are aimost adwaye regitte od before the end of the 28th year. The removal of
mwummmm-mummmmmuwm
bili should be considersd griticai 20 the , Yysical survival of countiess motion

pictures.

ms(m.mmmmmmw aisa, the rest be
damned. There are pecple who might discribe angaged in the public domain field
a8 leeches and piratss who prey on not theirs. And while there are

many *public domainers® who bend the rules and often stoop to alf out piracy, there are
mmmmmmmmmmmmm
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mMmmmmthﬁmh. Whether or not our
wnmmnummwmmun
mm companies and their empioysess have the fo a continued,

in the future. mmw.m shouid have the
right to continued access 1o thess siioss of Americana.

Asmhnumabookoumdmmuwmummmw
over and over again. wmmm\ummm&mmm 1t wilt
never be seen or heard again, Shouid this bill be a8 currently written, there will
uawmdmmmm sit and rot until it disintegrates. The
end result? Mmmmmmmtmwmnﬁ1mm
any other time period since the silant era. We can't jet this happen.
MMMWWMH!NW.

forth. WWMtMmmwmmwnmNm
mmmmmmmmmmmwm
thelr support for our viswpaints. We need time. Should you require further
communication, We'rs st your senvice. tmﬂymmmwm
sfter August Sth. mmummmammmmm
mm.mwtmmm.wmmpmm

Thank you for your time and attention.
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National Music Publishers’ Associaion ®  Inc.

195 ZAST <2 STREZT. NEW YORK.N.Y. 10017 » {212) 3706221 » CABLE ADDRESS: HAFOX
TELEX: 25741 HAFOX UR

S. 756
Statement of the National Music Publishers’ Association, Inc.
Before the Subcommittes on Patents, Copyrights and Trademarks
Senate Judiciary Committee
1020d Congress, First Session
June 12, 1991

Mr. Chairman, the National Music Publishers' Association, Inc.
(NMPA) is pleased to submit a statement supporting S. 756, the Copyright
Renewal Act of 1991. We at NMPA are very appreciative of your efforts, Mr.
Chairman, and those of Mr. Hatch in taking the lead in introducing this
important legislation.

NMPA is a trade association representing more than four hundred
music publishing companies, including virtually all of the most active and
influential music copyright owners in the United States. The collaborations of
our members and songwriters and composers have helped make the music
industry in the United States one of the most economically and culturally
successful in the world.

The Copyright Renewal Act of 1991 addresses a serious problem facing
composers and holders of copyrights - the inadvertent Japsing of copyrights
because of a failure to fully satisfy the 1909 Copyright Act’s copyright renewal
technicaliies. Under the proposed Copyright Renewal Act, works copyrighted
before 1978 will be automatically renewed at the end of the first twenty-eight
year term of protection. Thus, copyrights available for renewal berween 1991
and 2005 could not be unintentionally and tragically, forfeited. Works
copyrighted after 1978 are not required to be renewed under the Copyright
Act of 1976.

The entire intellectual property community would benefit from the

enactment of the Copyright Renewal Act of 1991. There have been numerous
cases of inadvertent lapses under the 1909 Copyright Act provisions. One
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notable e:amplcofmchalapscbyanmnuspecﬁngmcristhecaseofthe
1950s hit song "Rockin Robin." The widow of the songwriter of "Rockin
Robin" was unaware of the technicalities of the 1909 copyright provisions, and
therefore failed to fulfill her obligations under that act. She was divested of
her ownership and financial interest in the song. Such an outcome benefits no
one.

The 1991 Copyright Renewal Act encourages copyright owners,
through incentives, to continue o formally renew copyrights of material from
the pre-1978 period with the United States copyright office. NMPA,
therefore, believes that no arguments exist against its enactment. Ralph
Oman, the U.S. Copyright Register, supports "fast track” legislation action on
this bill, a position which we firmly support.

The argument that the 1991 Copyright Renewal Act will prohibit works
from being widely available is a false one. In fact, the diminished commercial
value of dealing in public domain materials on a necessarily non-exclusive
basis often discourages the manufacture and distribution of such works. Thus,
consumers would have less access to works after their copyright protection
expires. The movement of copyrighted materials into the public domain
because of a failure to comply with renewal technicalities does not represent
any real gain for consumers.

In conclusion, Mr. Chairman, in 1976 Congress acted to ensure
copyright protection to all new works for 2 minimum of fifty years after the
last surviving avthor’s death. In 1988, Congress enacted the Beme
Convention Implementation Act, confirmir g America’s role as a leader of the
world copyright community. There is insightful recognition in our country
today of the importance of strong copyright protection to our economy, trade
balance, and cultural legacy.

However, the continued existence of the 1909 copyright rules, and the
resulting possibility that the ownership of works copyrighted before 1978 may
be tragically and unfairly lost, is not consistent with the current intellectual’
property environment in the United States. The National Music Publishers’
Association urges that Congress rectify this unfortunate anomaly in the
Copyright Law before one more creator or copyright owner loses protection
of his or her most valued asset for failure to comply with outdated and
outmoded technicalitics.

Thank you.
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Statement of
L. Ray Patterson
on S. 756
SUBCOMMITTEE ON PATENTS,
COPYRIGHTS AND TRADEMARKS
of the
SENATE COMMITTEE OF THE JUDICIARY
July 23, 1991
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1 am L. Ray Patterson, Pope Prock Professor of Law,
University of Georgia.

I have strong reservations about both the need for and
desirability of S. 756, which would amend the copyright renewal
provision of the Copyright Act, title 17 of the United States
Code.

The questions I have are two: Is the amendment necessary?
what public interest would the amendment serve?

As to the necessity of the amendment, it will benefit
copyright owners whose copyright was in its first term on January
1, 1978, the date the 1976 Act became operative. There will
continue to be copyright owners in this category until the year
2005, by which time all twenty-eight year terms in existence on
January 1, 1978, will have expired.

The burden of renewal registration thus falls on &
relatively few people for a relatively short period of time.
statistics of the Copyright Office show that the percentage of
renewals is small. Since the burden of renewal is light, costing
little in elther time or money, the inference is that most
copyright owners see no advantage in renewing their copyrights.
The question that should be answered, then, is why provide a
benefit for a class of persons, the larger number of whom neither
desire nor need it.

Common sense tells us that the copyright of economically
valuable works will be renewed, that these are relatively few,
and that the beneficiaries of the proposed amendment will be
relatively few. Moreover, the benefit will be relatively small
in that it will relieve them of a minor administrative burden.

On the other hand, if the amendment beccmes law, thousands
of works that would otherwise be in the public domain remain in

the thrall of copyright. While it is not likely that there will
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be any great suffering as a result, there is here 3 fact that
needs to be recwuynized.

The bill now under consideration is part of a pattern of
ever greater protection for copyrighted works. The 1976
copyright Act, for example, provides copyright protection for the
1ife of the author plus fifty years, or for works~for~hire a term
of 75 or 100 years; copyright now subsists from the maoment an
original work if fixed in a tangible medium of expression;
copyright formalities have been substantlally eliminated by the
Berne Convention Implementation Act of 1988.

The pattern of ever-increasing protection of copyrighted
works is contrary to the constitutional purpose of copyright--the
promotion of learning. For Congress continually to enlarge
copyright without geod reason is a signal to the courts that they
are free to treat copyright as ferely a property right that is
not vested with any public interest.

while copyright is a form of property, the subject of that
property is information. This is why the Supreme Court--and
indeed, Congress itself--has continually said that copyright is
primarily to benefit the public interest, and only secondarily to
benefit the author.

The test of any copyright bill should be whether it benefits
the public interest. The present bill benefits a few private
interests, but not the public interest. It provides continued
copyright protection for works that would otherwise be in the
public domain because the copyright owners do not prefer for them
to remain under copyright. I do not see any justification--other
than the self-interest of a few entrepreneurs--for utilizing the
Congress of the United States to ensct a law that will benefit
the interest of so few at the expense of the interest of the

many.
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BARBARA RINGER
ATTORNEY-AT-LAW
200 "N NTREET SOUTHWEST
SUITE N-8O3
WANHINGTON 2L 20084

niing» 48-433 1
S V075807

June 27, 1991

senator Dennis DeCeoncini

Chairman, Senate Subcommittee on Patents.
Copyrights, and Trademarks

Room 327 Hart Senate Office Building

washington. D. C.

Dear Senator DeConcini:

As requested by your Counsel. Geoff Cooper, 1 am pleased to
enclose a written statement in support of S. 756, the bill for
automatic renewal of certain subsisting copyrights. This is &
thoroughly justified and badly need piece of legislation, and ! am
gratified that you and Senator Hatch are co-sponsoring it.

sSincerely.

Barbara Ringer
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STATEMENT OF BARBARA RINGER,
FORMER REGISTER OF COPYRIGHTS. ON
S. 756, THE BILL FOR
AUTOMATIC RENEWAL OF COPYRIGHT
June 27, 1991

I am 3 memboar of the Committee for Literary Property Studies
{"CLPS"}, and my views on the bill for automatic copyright renewal
are fully reflected in the statement submitted to Your Subcommittee
by Mr. Irwin Karp, the Committee’'s counsel. In addition, howsver,
I have a personal perspective on the prodblems addressed by this
bill which I hope will prove of wvalue to Yyour members during
further consideration of its provisions.

For five years {1951 - 1956) I was the Head of the Renewal and
Assignment Section of the Copyright Office's Examining Division,
and for some years thereafter, as Assistant Chief and Chief of that
pivision, I continued to have line authority over the Office’s
renewal operation. In the late 1950's I prepared an exhaustive
study of the copyright law's renewal provisions, which was
published in the early 1960's as a monograph in the Office’s series
of general revision studies. Beginning in 1955 and until my
retirement in 1980 I was in close contact with the development.
enactment, and implementation of what became the Act of October 19,
1976 for Genesral Revision of the Copyright Law., and was directly
involved in the drafting of the provisions on duration, renewal,
and reversion. It should not be surprising that, after forty years
of experience with this subject, I should have some strong feelings
about it.

As I write this sStatement I have a mental image of my office
in the old Copyright Office on the first floor of what is now the
Adams Building of the Library of Congrass, and of the constant
procession of tragedies that were played out there. Some of these
tragedies were revealed in correspondence: renewal applications
received too late or inquiries (some from Ccongressional offices)
about what to do now that the first term had expired. Worse were
the frantic phone calls; if thera was still any time left in the
28th year it was the Office's policy to move heaven and earth to
get the ren~.al registered in time, but for claims received too
tlate the pa:n we felt in conveying this message was nothing
compared to the reaction on the other end of the line.

worst of all were the personal visits from authors and their
heirs whose pProperty had been lost through no fault of their own,
I have read the statement of Mrs. Jacqueline Byrd and was deeply
moved by her experience, but I can only say that it is in no way
untypical. When individual claimants break down in tears at what
you have to tell them, it is not something that you can easily
forget. Those of us who had to administer thia unjust law.
including Abraham L. Kaminstein {(then Chief of the Examining
pivision). felt strongly enocugh to discuss the possibility of
notifying claimants of the renewal deadlines applicable to their
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works, but we had to conclude that the immensity., complexity, and
expense of such an undertaking would make it wholly impracticable.

The reasons for a "too late” rejection varied: oftan therze
was simply no knowledge that such a requirement axisted, or there
was the all-too-common procrastination involved in undertaking to
deal with government red tape. A great many authors or their heirs
assumed that their original publishers or producers would take care
of the matter, but during an ora of corporate mergers, =mass
transfers of copyright ownership, and dasgling changes in the media
and their control, compliance with a formality connacted with a 28-
year old work could easily get lost in the shufflg. Even where the
original publisher or other original copyright owner had
astablished a procedure for submitting timely renewal applications
on behalf of their authors, rthare were frequent slip-ups: misfiled
tickler cards. changes in personnel, mistakes and negligence of all
xinds. As for potential renewal claimants from other countries,
their total ignorance of the reguirement was matched by their total
amazement when it was explained to them.

None of this sade sense to those of us who .ad to deal with
renewal registration on a daily basis. Rarly in the revision
progs .m, when wa ware still talking about a copyright term pased on
the aate of pudblication, thare ware some discussions of retaining
renswal and providing grace periods, advance notices. or some kind
of recourse against unjust forfeitures, but none ©f the suggestions
spemed practicable or adequate. Based on a3 great deal of dismal
exparience it was ultimataly tha Office’s conclusion that the
renewal system was truly unjust to authors and their families, that
any benefits it might have were not to the public but to potential
pirates looking for 8 windfall, that a term of either 28 or 56
years was too ghort., and that, for the future, the whole renewal
apparatus ought to be abandoned.

At the same time, (Tt was considered important to retain the
reversionary aspect of renewal. Aftar a long wrangle, what energed
in the General Revision Act of 1976 was essentially a single term
based on the life of the author, with a provision allowing the
author or the author’s family to reclaim copyright ownership after
a pariod of time.

This left the gquestion of what to do with subsisting
copyrights still in their first term when the new law came into
effect. The legislative history of the 1976 Act will bear me out
in saying that this problem ceceived very short shrift. Everyone
agreed that the new 1aw could not fairly, or aven constitutionally,
cut off future interssts and axpectancies that had been the subiject
of thousands of assignments, which in turn had been the subject of
massive trafficking. The wording of the renewal provision had been
interprated in dozens of cases over more than sixty years, and no
one dissentad from the argument that, for subsisting copyrights in
their first term, it would be dangerous to tinker with the oid
language, bad as it was.
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The House Report strongly Criticizaed the unfairness of the
all-or-nothing renewal raquirement, and recommanded that it be
repealed for tha future. The same argumsants applied to copyrights
still in their first term, and it would have baan far betrter if a
way could have been sought at that time to ameliorate their
situation. In the context of the gensral revision legislation
there were raging arguments over the future iength of the copyright
term and the conditions for reversion of rignts, but no one seemed
disposed to focus on what was regarded as a transitional provision.
No one, including me, had the imagination to suggest the rather
simpla solution contained in the bill now before yon. There was
cortainly no understanding, tacit or otharwise, that the rigid
renaewal requirement had to be retained intact. The possibility of
making renewal Tregistration optional was, to the best of oy
recollection, never raised.

The 1976 statute did away with some copyright formalities and
softened others, but retained certain requirements as a condition
of securing and maintaining protection. The "transitional® renewal
requirament for works in their first term on January i. 1976 was
one more formality, along with various notice, registration, and
manufacturing provisions, and attracted ne attention until the
efforts to bring the United States into the Bemne Convention began
some ten years later. The Berne implementing legislation was
highly controversial; and again there was apparantly a daisposition
among its Sponsors not to tinker with what might Still be called a
"sransitional® provision. Howavar, becouse the Berne implementing
legislation finally did away with all formalities going to the life
or death of a copyright except renswal registration, it now stands
out like 8 blue carbuncle. Aside from producing human tragedies
like those I have seen with oy own eyes, it is fundamentally
inconsistent with the basic provisions of our copyright law as it
axists today.

Rl
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